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Taking Legality Seriously: What the Major Questions 
Doctrine Is – And Isn’t

Ofra Bloch & Andrea Scoseria Katz*

Abstract

The Major Questions Doctrine (“MQD”), a controversial recent 
innovation of the Roberts Court that applies stricter scrutiny to “major” actions 
taken by federal agencies, has faced criticism for being atextual, unprincipled, 
and nakedly ideological. But these critiques miss the fact that the doctrine has 
near-exact analogues in many other legal systems, where it is an established 
tool for reining in executive overreach. This Article argues that although such 
“majorness” tests play an important role in enforcing the rule of law, the MQD 
as currently formulated lacks theoretical clarity, consistency, and limits. More 
important, the Court itself lacks a theory of what the MQD is. This Article 
provides an answer to these concerns grounded in a theory of legality and 
proposes a revised doctrinal test for its application.

This Article shows that across legal systems, judicial majorness tests are 
rooted in the principle of legality, which requires that all government action 
be traced back to a legal authority. In an American administrative law context, 
discussions over legality have mainly been the domain of those who want to 
dismantle the regulatory state. This Article’s approach is different. It argues 
that legality is a principle, not a rule: a sliding scale, not a binary variable. 
Therefore, a test of majorness can and should both hold government to the rule 
of law and allow it to function ef!ciently. This Article proposes a revised test 
for MQD review with that aim in mind. First, the Article clari!es what should 
qualify as a major action, as opposed to routine matters or total delegations. 
Then, it explains that majorness can take two distinct forms: (1) actions that 
pose a risk to fundamental rights or the political process, or (2) actions that are 
exceptionally large in scale or signi!cance but do not carry such risks. Each type 
warrants a different judicial response depending on the clarity or ambiguity 
of the statutory delegation. The Article then applies this test to a pair of case 
studies—the student loan debt relief case and a hypothetical executive program 
banning abortion pills under the Comstock Act—to illustrate its utility.

Legality is about the line between legislation and execution––a line which 
is fuzzy at best, but which can and should be enforced by judges. As such, this 
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Article offers two novel contributions. First, it provides a better account of 
the MQD, offering both a critique and a constructive path forward. Second, 
it advances a theory of legality that better grounds executive power in the rule 
of law while suggesting how judicial review can place principled limits on its 
exercise. In the unfolding Trump era and post-Loper Bright world, both are 
signi!cant.
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The legislative process h[as] become a re7exive exercise in wishful 
thinking. Congress concludes that too many workers are killed and 
maimed every year in American industry. To general applause, it 
enacts a law that says industrial deaths and injuries are a grave national 
af7iction and unsafe working conditions ought to be eliminated. Then 
the whole mess is turned over to an agency of the executive branch 
with vague instructions to work out the details.

–William Greider, The Washington Post1

 1 William Greider, Welcome to the Marketplace that Is Washington, Mr. President. . ., Wash. 
Post, Jan. 19, 1981, at 28, https://www.washingtonpost.com/archive/1981/01/20/welcome- 



2026] TAKING LEGALITY SERIOUSLY 123

The Court is solidly, consistently, unshakably functionalist. When 
the basic institutions of modern administrative governance are at 
stake, the Court closes ranks and hurls the constitutional text into the 
Potomac River.

–Gary Lawson2

Introduction

“The judges are out of control.”3 In the last decade, the Supreme 
Court has produced seismic shifts in gun rights, religion, abortion, and 
elections—sometimes through irregular procedures, sometimes without 
explanation.4 One of the areas most in -ux is the law of the executive 
branch and the administrative state. Recently, in this domain the 
Roberts Court has introduced a “Major Questions Doctrine” (“MQD”) 
under which “major” agency actions must receive a heightened form of 
judicial scrutiny.5 Since its unveiling, the MQD has been widely panned 
by scholars for being unfounded in the law, unbounded in scope, 
nakedly deregulatory in its aims, and expansionary of the Court’s power 
to dictate separation-of-powers arrangements from on high.6

to-the-marketplace-that-is-washington-mr-president/34f4dfc7-90d3-4ad7-a2bd-a5a9f313ae27/ 
[https://perma.cc/3PMQ-R7AX].
 2 Gary Lawson, Prolegomenon to Any Future Administrative Law Course: Separation of 
Powers and the Transcendental Deduction, 49 St. Louis U. L.J., 885, 891 (2005).
 3 Josh Chafetz, The New Judicial Power Grab, 67 St. Louis U. L.J. 635, 635 (2023).
 4 See generally Stephen Vladeck, The Shadow Docket: How the Supreme Court 
Uses Stealth Rulings to Amass Power and Undermine the Republic (2023) (explaining the 
Court’s recent expanded use of the shadow docket to make unsigned, unexplained decisions on 
important topics); Quinta Jurecic, The Supreme Court Won’t Explain Itself, Atlantic (July 15, 
2025), https://www.theatlantic.com/politics/archive/2025/07/scotus-education-department/683536/  
[https://perma.cc/B7PF-E6ZL] (same); Stephanie Bai, The Power of the Supreme Court’s Shadow 
Docket, Atlantic (July 17, 2025), https://www.theatlantic.com/newsletters/archive/2025/07/supreme- 
court-education-department-shadow-docket/683588/ [https://perma.cc/Q6QF-49YL] (same). For 
arguments that the Supreme Court is behaving in an unseemly ideological manner, see generally 
Joan Biskupic, Nine Black Robes: Inside the Supreme Court’s Drive to the Right and Its 
Historic Consequences (2023) (arguing the Court has become uniquely politically polarized 
since the 'rst Trump Administration); Linda Greenhouse, Justice on the Brink: A Requiem for 
the Supreme Court (2022) (arguing the Federalist Society’s in-uence on presidential nominations 
has politicized the Court).
 5 See West Virginia v. EPA, 597 U.S. 697, 723 (2022) (“[I]n certain extraordinary 
cases . . . something more than a merely plausible textual basis for the agency action is necessary. 
The agency must instead point to ‘clear congressional authorization’ for the power it claims.” 
(quoting Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014))). See generally Natasha Brunstein 
& Donald L.R. Goodson, Unheralded and Transformative: The Test for Major Questions After West 
Virginia, 47 Wm. & Mary Env’t L. & Pol’y Rev. 47, 74 (2022) (analyzing the history of and test for 
the MQD).
 6 See Biden v. Nebraska, 600 U.S. 477, 534 (2023) (Kagan, J., dissenting) (“[T]he majority 
again reveals that doctrine for what it is—a way for this Court to negate broad delegations 
Congress has approved, because they will have signi'cant regulatory impacts.”). For scholarship 
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But the MQD is neither as nefarious nor as unique as it appears 
to be. With near exact analogues in countries like France, Germany, 
Israel, India, South Africa, and the United Kingdom, where it is well 
established and broadly applied, it appears that “majorness” can be 
judicially enforced consistently and not necessarily for antiregulatory 
ends.7 And with a wave of democratic backsliding spreading across the 
globe, the doctrine has potential as a check against the concentration of 
power in the executive.8

criticizing the MQD, see generally Jody Freeman & Matthew C. Stephenson, The Anti-Democratic 
Major Questions Doctrine, 2022 Sup. Ct. Rev. 1 (arguing the MQD makes the policymaking process 
less democratic); Ronald M. Levin, The Major Questions Doctrine: Unfounded, Unbounded, and 
Confounded, 112 Calif. L. Rev. 899 (2024); Mila Sohoni, The Major Questions Quartet, 136 Harv. 
L. Rev. 262 (2022) (arguing the MQD has unclear reach and that its political, constitutional, and 
precedential justi'cations are unpersuasive); Daniel T. Deacon & Leah M. Litman, The New 
Major Questions Doctrine, 109 Va. L. Rev. 1009 (2023) (arguing the MQD’s bounds are unclear, 
creating subjective application with heavy deregulatory consequences); Jodi L. Short & Jed H. 
Shugerman, Major Questions About Presidentialism: Untangling the “Chain of Dependence” 
Across Administrative Law, 65 B.C. L. Rev. 511 (2024) (arguing that application of the MQD often 
depends on judges’ own politics and provides opportunities for minority rule); Natasha Brunstein 
& Richard L. Revesz, Mangling the Major Questions Doctrine, 74 Admin. L. Rev. 217 (2022) (arguing 
the scope and application of the MQD are unclear); Michael B. Rappaport, Replacing the Major 
Questions Doctrine with Originalist Statutory Interpretation, 16 Harv. J.L. & Pub. Pol’y: Per Curiam 
1 (2024) (arguing the MQD is inconsistent with originalism); Chad Squitieri, Major Problems with 
Major Questions, Law & Liberty (Sep. 6, 2022), https://lawliberty.org/major-problems-with-major- 
questions/ [https://perma.cc/6Y8U-RRW8] (arguing the MQD is inconsistent with textualism); 
Jonas J. Monast, Major Questions About the Major Questions Doctrine, 68 Admin. L. Rev. 445 
(2016) (arguing the MQD’s lack of clarity hinders courts’ and agencies’ ability to evaluate statu-
tory mandates); Daniel E. Walters, The Major Questions Doctrine at the Boundaries of Interpretive 
Law, 109 Iowa L. Rev. 465 (2024) (arguing the MQD is not constitutionally and legally defensible 
as a matter of interpretive law); Jack M. Beermann, The Anti-Innovation Supreme Court: Major 
Questions, Delegation, Chevron, and More, 65 Wm. & Mary L. Rev. 1265 (2024) (arguing the MQD 
is unrooted in precedent and suppresses regulatory innovation). For a survey of the literature on 
the MQD, see Beau J. Baumann, The Major Questions Doctrine Reading List, Yale J. on Regul. 
(Mar. 18, 2023), https://www.yalejreg.com/nc/the-major-questions-doctrine-reading-list-by-beau-
j-baumann/ [https://perma.cc/5VXH-4AQF] (compiling sources). For defenders of the doctrine, 
at least in part, see generally Oren Tamir, Getting Right What’s Wrong with the Major Questions 
Doctrine, 62 Colum. J. Transnat’l L. 543 (2024) (arguing the MQD is lawful and consistent with 
textualism); Cass R. Sunstein, Nondelegation Canons, 67 U. Chi. L. Rev. 315 (2000) (arguing the 
MQD is legitimate and consistent with democratic principles); Michael D. Ramsey, An Originalist 
Defense of the Major Questions Doctrine, 76 Admin. L. Rev. 817 (2024) (arguing the MQD is con-
sistent with originalism); Ilan Wurman, Importance and Interpretive Questions, 110 Va. L. Rev. 909 
(2024) (arguing the MQD is consistent with interpretive principles).
 7 See infra Section II.D (discussing analogues of the doctrine found in Germany, France, the 
United Kingdom, Israel, and South Africa).
 8 See generally, e.g., Mark A. Graber, Sanford Levinson & Mark Tushnet, Constitutional 
Democracy in Crisis? Introduction, in Constitutional Democracy in Crisis? 1 (Mark A. Graber 
et al. eds., 2018) (arguing that democratic backsliding is increasing in the modern day); Tom 
Ginsburg & Aziz Z. Huq, How to Save a Constitutional Democracy (2018) (arguing that 
liberal democracies are at risk in the modern world and that law can act to counter such risk); Kim 
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This Article argues that the MQD’s problems are not conceptual, 
but rather lie in its application. The doctrine itself rests on the funda-
mental idea that all government action must be traced back to a valid 
legal authority.9 This is the principle of legality, and it underpins all legal 
systems, including our own.10 This Article provides a theory of legality 
that better grounds executive power in the rule of law and demon-
strates that the current version of the MQD, despite purporting to be 
anchored in legality, lacks clear standards and frequently disregards the 
text of authorizing statutes. It proposes a revised doctrinal test—rooted 
in legality—for applying the MQD: one that holds executive power to 
its mandate while also maintaining the value of effective governance.

Historian Ira Katznelson wrote that America has “a consti-
tutional government with a legislature at its heart.”11 The legality 
principle, despite sounding hopelessly foreign to an American lawyer, 
lies behind many of the core commitments of our legal system under 
labels like “statutory interpretation,” “due process,” and “faithful 
execution.”12 Recently, legality has become a major preoccupation of 
“anti-administrativist”13 critics who argue that the regulatory state is 
illegal or, at minimum, overgrown and unresponsive to its statutory 
commands.14 These themes are expressed regularly by Justice Neil 
Gorsuch. “[T]he People,” he wrote in a recent concurrence, vested 

Lane Scheppele, The Party’s Over, in Constitutional Democracy in Crisis?, supra note 8, at 495 
(arguing that populism is leading to democratic decline).
 9 See, e.g., West Virginia, 597 U.S. at 723 (quoting Util. Air Regul. Grp., 573 U.S. at 324) 
(holding that to comport with the MQD, an “agency must  .  .  .  point to ‘clear congressional 
authorization’ for the power it claims”).
 10 See infra Part II, particularly Section II.C.
 11 Ira Katznelson, Fear Itself: The New Deal and the Origins of Our Time 245 (2013).
 12 See infra Section II.C.
 13 Gillian E. Metzger, Foreword, 1930s Redux: The Administrative State Under Siege, 131 
Harv. L. Rev. 1, 7 (2017) [hereinafter Metzger, 1930s Redux]; Gillian E. Metzger, The Roberts 
Court and Administrative Law, 2019 Sup. Ct. Rev. 1, 5 [hereinafter Metzger, The Roberts Court].
 14 See generally, e.g., Philip Hamburger, Is Administrative Law Unlawful? (2014) (arguing 
administrative law is unconstitutional); David Schoenbrod, Power Without Responsibility: How 
Congress Abuses the People Through Delegation (1993) (arguing all delegations of legislative 
power are unconstitutional); Richard A. Epstein, How Progressives Rewrote the Constitution 
(2006) (arguing the regulatory state has overreached into individual liberties). For notable 
exceptions, see generally, e.g., Jerry L. Mashaw, Reasoned Administration and Democratic 
Legitimacy: How Administrative Law Supports Democratic Government (2018) (arguing 
administrative law is practically necessary for democratic function and does not undermine it); 
Cass R. Sunstein & Adrian Vermeule, Law & Leviathan: Redeeming the Administrative 
State (2020) (arguing the administrative state is lawful); Kevin M. Stack, An Administrative 
Jurisprudence: The Rule of Law in the Administrative State, 115 Colum. L. Rev. 1985 (2015) (same). 
For an example of increasing interest in these themes by the Court, see Paul v. United States, 589 
U.S. 1087, 1088 (2019) (Kavanaugh, J., respecting the denial of certiorari) (arguing that Justice 
Gorsuch’s call for a revival of the nondelegation doctrine “may warrant further consideration in 
future cases”). See also David A. Graham, The Project: How Project 2025 Is Reshaping America 
3–13 (2025) (cataloguing current critiques of the administrative state).
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“‘[a]ll’ federal ‘legislative powers . . . in a Congress,’”15 which means that 
“‘important subjects  .  .  . must be entirely regulated by the legislature 
itself,’ even if Congress may leave the Executive to act under such gen-
eral provisions to 'll up the details.”16 With Gorsuch, the Supreme Court 
has advanced the MQD as an antidote to a “particular and recurring 
problem” of “agencies asserting highly consequential power beyond 
what Congress could reasonably be understood to have granted.”17

Legality is a legitimating principle, not a categorical rule, and 
its application in real life can—and should—be balanced against 
governability and ef'ciency. Majorness tests aim to strike this balance 
by distinguishing between major and minor actions, requiring that major 
actions be authorized by clear statutory authorization. Put differently, 
majorness captures the idea that there is a meaningful, if tenuous, line 
between legislation and execution. The line may be hard to measure, 
but the entire concept of an administrative state existing under law 
takes for granted that it is there.18 Take a hypothetical rule made by an 
agency and place it along an imaginary continuum of policy signi'cance 
ranging from an industry-wide rule setting air quality standards19 to a 
monthly order for paper clips. It is clear that the former looks more like 
“lawmaking” than the latter. It is similarly clear that Americans cannot 
live under a government in which an agency must seek clear statutory 
authorization from Congress every time it needs paper clips.20

This Article shows, however, that as currently formulated by the 
Roberts Court, the MQD lacks both a convincing justi'cation for its 
existence and clear limits on its application.21 As applied, to quote 
Justice Kavanaugh, majorness “has a bit of a ‘know it when you see it’ 
quality.”22 In practice, the Court has applied majorness as a strict binary 
to defeat any regulatory program it determines, in an opaque and 
underspeci'ed way, to be major, often with disregard for the text of the 
authorizing statute.23 Consequently, rather than defend legality, the test 
seems to -aunt it by regularly invalidating lawful delegations of power 

 15 West Virginia v. EPA, 597 U.S. 697, 737 (2022) (Gorsuch, J., concurring) (quoting U.S. 
Const. art. I, § 1).
 16 Id. (quoting Wayman v. Southard, 23 U.S. (10 Wheat.) 1, 42–43 (1825)). Gorsuch explicitly 
links this discussion to the MQD, which he analogizes to other “clear statement” rules according 
to which the judiciary puts a 'nger on the scale in favor of well-established legal values like the 
nonretroactivity principle in criminal law. Id. at 736–37.
 17 Id. at 724.
 18 See infra Section II.A.
 19 See Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 462 (2001).
 20 See infra Section III.A.1 (proffering bounds of the MQD’s application).
 21 See infra Part I.
 22 U.S. Telecom Ass’n v. FCC, 855 F.3d 381, 423 (D.C. Cir. 2017) (Kavanaugh, J., dissenting 
from the denial of rehearing en banc).
 23 See, e.g., Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 323–26, 333 (2014); King v. Burwell, 
576 U.S. 473, 492–93, 497 (2015); United States v. Texas, 579 U.S. 547, 548 (2016); Biden v. Nebraska, 
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by Congress to agencies. If legality is a real concern for the Court, a 
majorness test is appropriate and defensible, but its formulation in the 
current MQD needs restructuring.

This Article proposes a revised doctrinal test under which the 
review of agency actions should be based on the interaction of two 
factors: the clarity of the delegation, or its “ambiguity,” and the scale of 
the action and its risk, or “majorness.”24 First, this Article clari'es what 
should qualify as a “major” action—in between “minor” routine matters 
and total delegations granting an agency unbounded discretion.25 The 
Article then posits that major actions take two distinct forms: actions 
that pose a risk to fundamental rights or the political process (“majorness 
of risk”) and actions that are exceptionally large in scale or signi'cance 
but do not carry such risks (“majorness of scale”). Each type warrants a 
different judicial response depending on the clarity—or ambiguity—of 
the statutory delegation. Actions with majorness of risk should always 
require clear and speci'c congressional authorization,26 but the degree 
of clarity required for major actions of scale is a contextual decision 
that should factor in, among other considerations, the institutional 
advantages of each branch.27

This model may not—and need not—change all the results reached 
by the Court. However, by requiring judges to apply uni'ed criteria 
in de'ning “ambiguity” and “majorness,” it will give the MQD greater 
rigor, transparency, and predictability. Arguably, such an intervention 
was less important under a regime of Chevron28 deference, where broad 
statutory language was treated by courts as a delegation to an agency to 
decide the statute’s best reading.29 But with Chevron overruled in 2024 
by Loper Bright Enterprises v. Raimondo,30 administrative review is 
entering a time of uncertainty.31 And with the executive branch making 
bolder and bolder assertions of power,32 judicial review of agencies is 
fast becoming a matter of democratic survival.

600 U.S. 477, 506 (2023); Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., Occupational Safety & Health 
Admin., 595 U.S. 109, 117–19 (2022); West Virginia v. EPA, 597 U.S. 697, 735 (2022).
 24 See infra Part III.
 25 See infra Section III.A.1.
 26 See infra Section III.A.1.a.
 27 See infra Section III.A.1.b.
 28 467 U.S. 837 (1984), overruled by Loper Bright Enters. v. Raimondo, 603 U.S. 369 (2024).
 29 For an invaluable account of the relationship between Chevron and the MQD, see 
Freeman & Stephenson, supra note 6, at 6–13. See also John F. Manning, Chevron and Legislative 
History, 82 Geo. Wash. L. Rev. 1517, 1521–29 (2014) (discussing delegations under the Chevron 
framework).
 30 603 U.S. 369, 412–13 (2024).
 31 For early takes on what the fall of Chevron might mean in a context of administrative 
review, see sources cited infra note 77.
 32 See, e.g., David Smith, Is Trump’s Expansion of Presidential Powers Setting the Stage for 
Future Oval Of!ce Holders?, Guardian (July 6, 2025, at 8:00 ET), https://www.theguardian.com/
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This Article offers a unique intervention that lies in its methodology. 
Although other works examine the MQD—or administrative law more 
broadly—through a comparative lens,33 this Article uses comparison to 
illuminate the theoretical principle underlying the doctrine. It offers a 
theory of legality grounding administrative executive power in the rule 
of law. This theory better clari'es what the MQD is and is not, critiquing 
unbounded applications of it while constructing a more disciplined test 
that vindicates the principle of legality. This comparative approach 
reveals why robust applications of “majorness” doctrines may be better 
suited to jurisdictions where legislating is relatively easy and why such 
doctrines should be used more sparingly in jurisdictions like the United 
States, where the legislative process is slow and fraught34 and where 
these doctrines can exacerbate gridlock.

The Article proceeds as follows. In Part I, it shows how the Court’s 
MQD cases re-ect, at their core, a preoccupation with legality. In Part II, 
using a comparative lens, it shows how legality underpins “majorness” 
tests applied in other jurisdictions abroad. Part III.A presents a two-
part test of legality focused on the intersection of majorness and 
ambiguity. Part III.A.1 de'nes “majorness,” explaining how each type of 
majorness—triggered by potential risk to rights or the political process 
or solely by the scale of the action—should be treated. Part III.A.2  

us-news/2025/jul/06/trump-expansion-of-presidential-powers [https://perma.cc/23WC-8JWD]  
(detailing such recent assertions by President Trump, including his use of the International 
Emergency Economic Powers Act, Pub L. No. 95-223, 91 Stat. 1625 (1977), to impose foreign tariffs, 
his ordering of military strikes without congressional approval, and his use of the national guard 
to quell peaceful protests).
 33 Oren Tamir’s work has been path de'ning on the MQD in particular. See generally Tamir, 
supra note 6 (analyzing the MQD through the lens of progressivism, as well as critiquing that view); 
Oren Tamir, The Major Questions Doctrines: A Case Study on the Domestic “Possibilities” 
of Comparative Administrative Law (2025) (comparing the domestic MQD to foreign MQDs). 
For recent work in a burgeoning 'eld of comparative administrative law generally—a 'eld once 
described as constitutional law’s “hard-working, unglamorous cousin,” see Tom Ginsburg, Written 
Constitutions and the Administrative State: On the Constitutional Character of Administrative Law, 
in Comparative Administrative Law 117, 117 (Susan Rose Ackerman & Peter L. Lindseth eds., 
2010). See also generally Comparative Administrative Law (Peter L. Lindseth et al. eds., 3d ed. 
2026) (compiling scholars’ perspectives in comparing administrative law across legal orders); 
Susan Rose-Ackerman, Democracy and Executive Power: Policymaking Accountability 
in the US, the UK, Germany, and France (2021) (exploring basic principles of public law that 
apply to democracies worldwide); The Executive and Public Law: Power and Accountability in 
Comparative Perspective (Paul Craig & Adam Tomkins eds., 2006) (comparing executive power 
across legal systems); The Oxford Handbook of Comparative Administrative Law (Peter Cane 
et al. eds., 2021) (comparing the intersection of administrative law and other areas of public law 
across legal orders); Oren Tamir, Our Parochial Administrative Law, 97 S. Cal. L. Rev. 801 (2024) 
(arguing for a revival of comparative administrative law).
 34 Moira Warburton, Why Congress Is Becoming Less Productive, Reuters (Mar. 12, 2024), 
https://www.reuters.com/graphics/USA-CONGRESS/PRODUCTIVITY/egpbabmkwvq/ [https://
perma.cc/5MM2-AJ6Y] (detailing how recent Congresses have been relatively unproductive and 
exploring the reasons why).
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connects these different parts together into a single doctrinal test. 
Part IV applies that test to two cases, one extant, one hypothetical: a 
federal student loan debt relief program that the Court invalidated 
on MQD grounds35 and a hypothetical executive program banning 
abortion pills under the Comstock Act of 1873.36 The Article concludes 
by pointing to the signi'cance of its theory in a post-Loper Bright world 
and under a second Trump presidency.

Majorness is an inherently dangerous judicial test—but so, 
sometimes, are the exercises of power it is used to tame. With the 
MQD’s rise, Americans grew accustomed to a steady diet of invalidated 
environmental programs,37 but now, as massive deportation programs, 
crackdowns on public protest, and incursions on academic freedom of 
thought are on the rise, “majorness” seems a more important judicial 
question than ever.38 By the same token, it is not too dif'cult to imagine 
that administrative action could one day be used to enforce emergency 
curfew orders, police the mail to ban birth control, or prosecute the 
political opposition. Ultimately, “majorness” itself may be a hopelessly 
open-ended standard, but judges will never stop trying to draw a line 
between authorized and unauthorized exercises of government power. 
And in a world where the President is bidding to remake and even wea-
ponize whole swathes of the government, striking a balance between 
“ef'ciency” and “legality” becomes an existential question.39

I. From “Major Questions” to Legality

Perhaps no single individual has been more critical of, in her words, 
the “so-called major-questions doctrine” than Justice Elena Kagan.40 
Writing in the student loan debt case, Kagan alleged that the MQD is 
not a legal doctrine, but an expression of naked political favoritism:

 35 See Biden v. Nebraska, 600 U.S. 477, 496, 506 (2023).
 36 Comstock Act of 1873, ch. 258, 17 Stat. 598 (1873).
 37 See, e.g., Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 332–33 (2014).
 38 See David Pozen, Regulation by Deal Comes to Higher Ed, Balkinization (July 23, 
2025), https://balkin.blogspot.com/2025/07/regulation-by-deal-comes-to-higher-ed.html [https://
perma.cc/SFZ5-66M3]; Kyle Cheney, ‘Arbitrary and Discriminatory’: Judge Blocks Trump’s 
Effort to Deter DEI Programs, Politico (Feb. 21, 2025, at 19:38 ET), https://www.politico.com/
news/2025/02/21/federal-judge-ruling-blocks-trump-administration-dei-funding-00205585 [https://
perma.cc/46N4-S2WC]; Julie Sugarman, Schools and Immigrant Students Navigate an Era of 
Rising Immigration Enforcement, Migration Pol’y Inst. (Apr. 2025), https://www.migrationpolicy.
org/news/schools-immigrant-students-enforcement [https://perma.cc/G3P3-G9RP]; Nina Lakhani, 
US Intensi!es Crackdown on Peaceful Protest Under Trump, Guardian (Apr. 9, 2025, at 12:00 
ET), https://www.theguardian.com/us-news/2025/apr/09/anti-protest-bills-trump [https://perma.cc/
NRQ6-JU6F].
 39 Graham, supra note 14, at 3–13 (discussing how the conservative movement plans to use 
Donald Trump to further its agenda throughout the executive branch).
 40 Biden, 600 U.S. at 534 (Kagan, J., dissenting).
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[T]he majority again reveals that doctrine for what it is—a way for this 
Court to negate broad delegations Congress has approved, because 
they will have signi'cant regulatory impacts. Thus the Court once 
again substitutes itself for Congress and the Executive Branch—and 
the hundreds of millions of people they represent—in making this 
Nation’s most important, as well as most contested, policy decisions.41

The MQD has several strikes against it. It lacks a textual footing: 
the Administrative Procedure Act of 1946 (“APA”),42 the framework for 
all administrative review, mildly directs courts to examine “all relevant 
questions of law,” specifying no required level of strictness.43 It lacks 
a rationale: Is it a statutory canon, a separation of powers principle, a 
prudential rule of thumb, or something else?44 Its scope is unde'ned: 
Years ago, then Judge Kavanaugh admitted, in a much-repeated 
concession, “[t]o be sure, determining whether a rule constitutes a 
major rule sometimes has a bit of a ‘know it when you see it’ quality.”45 
The Court’s attempted origin story for the doctrine in long-established 
precedent rings false.46 On top of everything, it carries a taint of parti-
san favoritism: To date, only Democratic administrations have seen the 
Supreme Court apply it against their regulatory programs.47

 41 Id.
 42 Administrative Procedure Act, 5 U.S.C. §§ 551–559, 701–706.
 43 Id. § 706.
 44 Different Justices have suggested different answers. See West Virginia v. EPA, 597 U.S. 697, 
724 (2022) (Chief Justice Roberts, writing for the Court, describing the MQD as a judicial reaction 
to “a particular and recurring problem” of agencies “asserting power beyond what Congress 
could reasonably be understood to have granted”); Biden, 600 U.S. at 507 (Barrett, J., concurring) 
(describing the MQD as part of “the ordinary tools of statutory interpretation”); Biden, 600 U.S. at 
534 (Kagan, J., dissenting) (construing the MQD as a nakedly ideological test).
 45 U.S. Telecom Ass’n v. FCC, 855 F.3d 381, 423 (D.C. Cir. 2017) (Kavanaugh, J., dissenting 
from the denial of rehearing en banc). On the dif'culty of giving enforceable content to the MQD, 
see Walters, supra note 6, at 521–22 (arguing that the MQD is more unbounded than most canons).
 46 See, e.g., Sohoni, supra note 6, at 262 (arguing that the Court has crafted the MQD in the 
last few years); Freeman & Stephenson, supra note 6, at 18–20 (distinguishing between three types 
of MQDs and showing that the newest one is close kin to the nondelegation doctrine); Levin, supra 
note 6, at 905 (describing the MQD as departing from past precedent).
 47 Representing defeats for democratic administrations on major questions grounds, see 
Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 333 (2014); King v. Burwell, 576 U.S. 473, 497 (2015); 
United States v. Texas, 579 U.S. 547, 548 (2016); Biden, 600 U.S. at 506–07; Nat’l Fed’n of Indep. Bus. 
v. Dep’t of Lab., Occupational Safety & Health Admin., 595 U.S. 109, 118–21 (2022); West Virginia, 
597 U.S. at 735. Whereas the 'rst Trump Administration lost several important battles before the 
Court, these narrow losses were decided on procedural grounds or in a manner not implicating 
the MQD. See Dep’t of Com. v. New York, 588 U.S. 752, 785 (2019); Dep’t of Homeland Sec. v. 
Regents of the Univ. of Cal., 591 U.S. 1, 17–18 (2020). One interesting exception now winding its 
way through the courts during the second Trump term is V.O.S. Selections, Inc. v. United States, 772 
F. Supp. 3d 1350, 1372 (Ct. Int’l Trade 2025), aff’d in part, vacated in part, remanded in part, 149 
F.4th 1312 (Fed. Cir. 2025), cert. granted, No. 25-250, 2025 WL 2601020 (Sup. Ct. 2025), in which the 
Court of International Trade struck down an executive program setting international tariff rates, 
invoking the MQD—although leaving open whether the doctrine itself directed the result.
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This is a long list of faults. Yet this does not mean that the MQD 
has no value or that it is never a proper legal doctrine. The MQD has 
near exact analogues in other established administrative law regimes 
where it plays a valuable role. In Germany, it is known as the legality 
of administration, or der Gesetzmäßigkeit der Verwaltung.48 In Israel, it 
is called the primary arrangements doctrine.49 In the UK, it is captured 
by the distinction between “primary” and “secondary” legislation,50 and 
in South Africa, between “plenary” law-making power (nondelegable) 
and “subordinate” law-making power (delegable).51

Majorness tests are ultimately about protecting the rule of law by 
demanding that administrative decisions be traced back to authority 
provided in statutes while also allowing effective government.52 These 
are not hard premises to accept, which suggests that if the MQD fails to 
measure up, it is because it is ill-designed, not ill-conceived. This Section 
shows that the MQD is, ultimately, a test of legality.

* * *

The modern American administrative state grew up many decades 
after our constitutional framing and in an era of robust legal pragma-
tism more focused on building state capacity than justifying its legality.53 
As a result, administration’s place under our Constitution, and the 
relationship between courts and agencies, has remained in some state 
of -ux ever since.54

In 1938, Harvard Law dean and New Dealer James Landis’s 
The Administrative Process rejected these as questions worth asking, 
dismissing those who “embroidered” the idea of three branches with 
“ponti'cal moral phrases” and insisting that a tripartite form of 

 48 See David P. Currie, Republication – Separation of Powers in the Federal Republic of 
Germany, 9 German L.J. 2113, 2137, 2155 n.202 (2008).
 49 See HCJ 3267/97 Rubinstein v. Minister of Def., 14 IsrLR 139, 182–85 (1998).
 50 See A.W. Bradley & K.D. Ewing, Constitutional and Administrative Law 79, 88 
(15th ed. 2011).
 51 See infra note 196 and accompanying text.
 52 See infra Section II.D.
 53 See generally Morton J. Horwitz, The Transformation of American Law, 1870-1960 
(1992) (exploring how economic considerations shaped legal decision making); Edward 
A. Purcell, Jr., The Crisis of Democratic Theory 74–94 (1973) (arguing that judges settled cases 
by what was socially desirable according to their personal and class beliefs); Stephen Skowronek, 
Building a New American State (1982) (arguing the law was used to expand administrative power 
for state building); William J. Novak, New Democracy: The Creation of the Modern American 
State (2022) (arguing the law was used to justify administrative law for the sake of democracy); 
Jerry L. Mashaw, Creating the Administrative Constitution (2012) (discussing pragmatism and 
American state building).
 54 See, e.g., Stephen Skowronek et al., Phantoms of a Beleaguered Republic: The Deep 
State and the Unitary Executive 10–12, 39–56 (2021).
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government was inadequate to solve modern problems.55 Throughout 
the New Deal and preceding eras, judicial control of agencies was 
sparing and ad hoc.56 Prior to 1946, Congress would sometimes provide 
for judicial review when it created an agency, but not always.57 Judges 
tended to apply common law remedies against individual of'cer 
wrongdoing, not a body of “transsubstantive” law pertaining to agencies 
generally.58 Most administrative law, in terms of regular procedure, was 
made up within the agency itself.59 Under this system, the rule of law’s 
place in the administrative state was unclear.

The APA changed things by solidifying the status and nature of 
administrative review.60 Its passage featured 'erce debate between 
business interests who wanted to protect courts’ property-protecting 
role and reformers fearing a hostile takeover of administration by 
courts.61 Congress viewed the APA as striking a sensible balance 
between these positions.62 It required federal agencies to comply with 
a set of procedures whenever they made rules or held hearings, and 
ordered courts to invalidate any agency action that was procedurally 
irregular or otherwise arbitrary and capricious, while leaving the 
substance of decision making to the experts themselves.63 Legislators 
believed that the new rules would prevent unconstrained action—
not just by agencies, but also incoming presidents trying to suddenly 
reorient national policy.64

For several decades, courts took their mandate rather lightly (which 
was arguably the APA’s intent), preferring alternative techniques to 
outright invalidations such as imposing additional procedural rules 
for agency decision making.65 But the second half of the twentieth 
century saw judges expose agency decisions to greater and greater 
scrutiny. During the 1960s, the Warren Court rights revolution extended 

 55 James M. Landis, The Administrative Process 1 (7th prtg. 1966) (1938).
 56 See, e.g., Mashaw, supra note 53, at 277.
 57 See Jerry L. Mashaw, Federal Administration and Administrative Law in the Gilded Age, 
119 Yale L.J. 1362, 1379 (2010).
 58 Id. at 1365, 1400.
 59 Id. at 1412–13.
 60 See generally Roni A. Elias, The Legislative History of the Administrative Procedure Act, 27 
Fordham Env’t L. Rev. 207 (2016) (detailing the effects of the Act); see also Stephen Skowronek, 
The Adaptability Paradox: Political Inclusion and Constitutional Resilience 103–05 (2025) 
(discussing the history behind the Act).
 61 See William N. Eskridge, Jr. & John Ferejohn, The APA as a Super-Statute: Deep 
Compromise and Judicial Review of Notice-and-Comment Rulemaking, 98 Notre Dame L. Rev. 
1893, 1909 (2023).
 62 See Elias, supra note 60, at 208.
 63 5 U.S.C. §§ 553–556, 706(2)(A).
 64 See Elias, supra note 60, at 212–13.
 65 See Richard B. Stewart, The Reformation of American Administrative Law, 88 Harv. 
L. Rev. 1667, 1679–81 (1975).
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standing and procedural rights to new classes of citizens, making it 
easier to challenge administrative decisions through the courts.66 In 
the 1970s, as public skepticism toward government grew, so did judges’ 
direct oversight of agency decision-making processes.67 Out of the D.C. 
Circuit, a famous debate between Judges Harold Leventhal and David 
Bazelon interrogated whether courts could and should exercise “‘hard 
look’ review” of substantive agency decisions.68 Could judges be trusted 
to accurately interpret statutes on, say, the environmental risks of the 
uranium fuel cycle or airborne concentrations of benzene? Would they 
nevertheless have to to ensure administration remained legal?

Yet just as the Supreme Court seemed ready to embrace hard look 
review, it beat a hasty retreat. The fabled Chevron represented the pivot. 
In 1983, the Court had dealt the Reagan Administration a surprise loss 
by blocking its attempt to reverse a Carter-era rule requiring airbags in 
new cars.69 The Court concluded scathingly that the agency’s analysis 
of airbags’ safety bene'ts was “nonexistent.”70 But a year later, the 
Court appeared to reverse course by upholding another reversal of a 
Carter-era policy, this time with the effect of exempting certain parts 
of emissions-producing plants from regulation under the Clean Air 
Act of 1977.71 The Clean Air Act, wrote Justice Stevens, was “a lengthy, 
detailed, technical, complex, and comprehensive response to a major 
social issue,” and so judges should defer to expert regulators’ views of 
their own statutory authority.72

For four decades, Chevron instructed courts to abide by all 
reasonable agency interpretations of their statutes, assuring agencies 
that their carefully planned regulatory programs would not be 

 66 On the history of administrative review in the Warren era, see Stewart, supra note 65, at 
1715–16; Roger C. Cramton, The Why, Where and How of Broadened Public Participation in the 
Administrative Process, 60 Geo. L.J. 525, 537–39 (1972); Reuel E. Schiller, Enlarging the Adminis-
trative Polity: Administrative Law and the Changing De!nition of Pluralism, 1945-1970, 53 Vand. 
L. Rev. 1389, 1417–43 (2000); Karen Orren, Standing to Sue: Interest Group Con#ict in the Federal 
Courts, 70 Am. Pol. Sci. Rev. 723, 733–36 (1976); Sidney A. Shapiro, United Church of Christ 
v. FCC: Private Attorneys General and the Rule of Law, 58 Admin. L. Rev. 939, 954–59 (2006). 
Important cases include Goldberg v. Kelly, 397 U.S. 254 (1970); Matthews v. Eldridge, 424 U.S. 319 
(1976); and Off. of Commc’n of the United Church of Christ v. FCC, 359 F.2d 994 (D.C. Cir. 1966).
 67 See Thomas W. Merrill, Article III, Agency Adjudication, and the Origins of the Appellate 
Review Model of Administrative Law, 111 Colum. L. Rev. 939, 945 (2011); Edward Rubin, It’s Time 
to Make the Administrative Procedure Act Administrative, 89 Corn. L. Rev. 95, 139–40 (2003).
 68 See Gillian E. Metzger, The Story of Vermont Yankee, in Administrative Law Stories 
124, 126, 146 (Peter L. Strauss ed. 2006).
 69 Motor Vehicle Mfrs. Ass’n of the U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 57 
(1983).
 70 Id. at 48.
 71 Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 840, 866 (1984).
 72 Id. at 848, 865.
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capriciously invalidated by judges.73 Whether the system worked well 
is contested,74 and especially after Loper Bright, the Supreme Court’s 
tendency to create carveouts for agency actions that did not deserve 
deference strongly suggests that judges never truly relinquished 
interpretive control.75 Still, for the most part, deference remained the 
operative rule.76

Another pivot in the life of judicial review of agencies came with 
the emergence of a novel antideference cannon called the MQD.77 
The doctrine’s origins are murky, as scholars and judges have different 
ideas about when it 'rst appeared.78 Regardless, it was not until 2014 

 73 Id. at 842–43.
 74 Compare Loper Bright Enters. v. Raimondo, 603 U.S. 369, 375 (2024) (holding that 
Chevron produced an “unworkable” system), with id. at 449 (Kagan, J., dissenting) (arguing that 
Chevron was a wise rule). Compare William N. Eskridge, Jr. & Lauren E. Baer, The Continuum of 
Deference: Supreme Court Treatment of Agency Statutory Interpretations from Chevron to Hamdan, 
96 Geo. L.J. 1083, 1090–91 (2008) ('nding signi'cant variation), with Kent Barnett, Christina  
L. Boyd & Christopher J. Walker, Administrative Law’s Political Dynamics, 71 Vand. L. Rev. 1463, 
1481–82 (2018) ('nding mixed results based on circuit), and Kent Barnett & Christopher J. Walker, 
Chevron in the Circuit Courts, 116 Mich L. Rev. 1, 9 (2017) ('nding that Chevron created more 
uniformity in judicial decision making).
 75 See, e.g., MCI Telecomms. Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218, 229 (1994); FDA  
v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 126, 160 (2000); United States v. Mead Corp., 
533 U.S. 218, 226–27 (2001). Scholars have called this a Chevron “Step Zero,” a kind of gatekeeping 
mechanism prior to deference. See Thomas W. Merrill & Kristin E. Hickman, Chevron’s Domain, 
89 Geo. L.J. 833, 872–73 (2001); Cass R. Sunstein, Chevron Step Zero, 92 Va. L. Rev. 187, 191 (2006).
 76 See generally, e.g., Barnhart v. Walton, 535 U.S. 212 (2002) (applying classic Chevron 
deference).
 77 Scholars are beginning to theorize the fall of Chevron and what it will mean for admin-
istrative law. See generally, e.g., Cary Coglianese & Daniel E. Walters, The Great Unsettling: 
Administrative Governance After Loper Bright, 77 Admin. L. Rev. 1 (2025) (hypothesizing the 
impacts Loper Bright will have across administrative law); Christopher J. Walker, What Loper 
Bright Enterprises v. Raimondo Means for the Future of Chevron Deference, Yale J. on Regul. 
(June 28, 2024), https://www.yalejreg.com/nc/what-loper-bright-enterprises-v-raimondo-means-for- 
the-future-of-chevron-deference/ [https://perma.cc/7SY7-A2YG] (providing areas of potential 
change in administrative law post-Loper Bright); Lisa Schultz Bressman, Lower Courts After 
Loper Bright, 31 Geo. Mason L. Rev. 499 (2024) (hypothesizing destabilization will result  
from Loper Bright). For accounts tying Loper Bright to the future of the MQD, see Richard  
J. Pierce, Jr., Two Neglected Effects of Loper Bright, Regul. Rev. (July 1, 2024), https://www.theregre-
view.org/2024/07/01/pierce-two-neglected-effects-of-loper-bright/ [https://perma.cc/2V9G-JAQD]; 
Michael Coenen & Seth Davis, Does the Major Questions Doctrine Apply to the Federal Courts?, 
93 Fordham L. Rev. 1951, 1968–70 (2025); Elena Chachko, The Anti-Regulation Quartet and Inter-
nationally Informed Regulation, Harv. L. Rev. Blog (Aug. 6, 2024), https://harvardlawreview.org/
blog/2024/08/the-anti-regulation-quartet-and-internationally-informed-regulation/ [https://perma.
cc/97R3-7MFR]. This Article suggests that if Chevron occupied one end of a spectrum of defer-
ence, permissiveness, Loper Bright would hold the center, applying neither deference nor strict 
review, and the MQD would re-ect the opposite pole, a presumption against the agency when it 
takes major actions.
 78 The Roberts Court has identi'ed three pre-2014 cases as an antecedent for the MQD.  
See West Virginia v. EPA, 597 U.S. 697, 723–24, 728 (2022) (identifying Indus. Union Dep’t, AFL-CIO 
v. Am. Petroleum Inst., 448 U.S. 607, 645 (1980), MCI Telecomms. Corp., 512 U.S. at 229, and Brown 
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that majorness was arguably the Court’s rationale for striking down an 
agency action, and 2021 that it unambiguously was so.79

The MQD heralded a new approach by the Court to statutory text. 
In 2014’s Utility Air Regulatory Group v. EPA,80 a 5–4 Court chastened 
the Obama Environmental Protection Agency (“EPA”) for extending 
its regulatory authority to millions of small polluters who produced 
greenhouse gases, including retail stores, of'ces, apartment buildings, 
schools, and churches.81 The Clean Air Act spoke of “air pollutant[s],” 
which the Court had recognized to include greenhouse gases in 2007.82 
But Scalia’s opinion argued that this was not enough:

To be sure, Congress’s pro-igate use of “air pollutant” where what 
is meant is obviously narrower than the Act-wide de'nition is not 
conducive to clarity. One ordinarily assumes “that identical words 
used in different parts of the same act are intended to have the 
same meaning.” In this respect (as in countless others), the Act is 
far from a chef d’oeuvre of legislative draftsmanship. But we, and 
EPA, must do our best, bearing in mind “the fundamental canon of 
statutory construction that the words of a statute must be read in 
their context and with a view to their place in the overall statutory 
scheme.” . . . [T]he presumption of consistent usage “readily yields” to 
context, and a statutory term—even one de'ned in the statute—“may 
take on distinct characters from association with distinct statutory 
objects calling for different implementation strategies.”83

In other words, Utility Air blamed Congress for its sloppy draftsmanship 
and narrowed the meaning of the statute’s words in some contexts, but 
not others. While the Court accused the EPA of textual in'delity, it was 
arguably Scalia’s opinion itself that was doing the statutory rewriting.

Shortly thereafter, majorness became a rationale for denying 
deference to even agency decisions that seemed to have a basis in 

& Williamson, 529 U.S. at 160, as progenitors of the MQD). Several scholars, however, have 
challenged this claim, arguing that the MQD in its present formulation is different in kind. Accord-
ing to Ron Levin, the early version of the MQD served as a kind of “Step Zero” by withdrawing 
certain actions from the sphere of Chevron deference while the more recent version is stronger, 
acting as a “principle that directly favor[s] challengers by setting up a presumption against agency 
power.” Levin, supra note 6, at 903–17; see Freeman and Stephenson, supra note 6, at 1–20; Tamir, 
supra note 6, at 561–66.
 79 See Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 333 (2014); Ala. Ass’n of Realtors v. Dep’t 
of Health & Hum. Servs., 594 U.S. 758, 759–60 (2021).
 80 573 U.S. 302 (2014).
 81 See Util. Air, 573 U.S. at 327–28.
 82 See 42 U.S.C. § 7521(a)(1) (EPA “shall by regulation prescribe . . . standards applicable to 
the emission of any air pollutant from any class . . . of new motor vehicles . . . which in [the EPA 
Administrator’s] judgment cause[s], or contribute[s] to, air pollution . . . reasonably . . . anticipated 
to endanger public health or welfare.”); Massachusetts v. EPA, 549 U.S. 497, 532 (2007).
 83 Util. Air, 573 U.S. at 319–20 ('rst quoting Env’t Def. v. Duke Energy Corp., 549 U.S. 561, 
574 (2007); and then quoting Brown & Williamson, 529 U.S. at 133) (citations omitted).
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statute. For example, one year later in King v. Burwell,84 the third 
major court challenge to the Affordable Care Act of 2010,85 the Court 
upheld an IRS rule on ACA tax credits while pointing out that Chevron 
deference was inappropriate on account of the rule’s “deep ‘economic 
and political signi'cance.’”86 None of the liberal justices joining Chief 
Justice Roberts’s opinion bothered to dispute the point. The next 
year, the Fifth Circuit invalidated a signature Obama immigration 
program exempting undocumented parents of U.S.-born children from 
deportation, quoting Utility Air to say, “We expect Congress to speak 
clearly if it wishes to assign to an agency decisions of vast ‘economic 
and political signi'cance.’”87 With Justice Scalia having passed away in 
early 2016, a split 4–4 Supreme Court upheld the lower court’s decision 
in a single sentence.88

Five years passed before the Supreme Court spoke again on the 
MQD, and in the interim there were three signi'cant developments: 
President Trump’s remaking of the Court, an ongoing viral pandemic, 
and the inauguration of President Joe Biden.89 These developments 
gave a new six-Justice conservative majority its chance to speak. In 
fall 2021, the Court struck down the Centers for Disease Control and 
Prevention’s (“CDC”) nationwide moratorium on tenant evictions, 
which extended an expiring moratorium issued by Congress.90 Acting 
alone, the CDC had invoked a statute authorizing its director to take 
measures “as in his judgment are necessary” to prevent the “spread 
of communicable diseases.”91 The Court rejected such broad language 
as valid authority for the CDC’s action: “It strains credulity” to think 
that “a decades-old statute” authorizing the CDC to take measures like 
“fumigation and pest extermination” grants it “the sweeping authority 
that it asserts.”92 Soon after, the Court toppled an Occupational Safety 
and Health Administration (“OSHA”) vaccination mandate against 

 84 576 U.S. 473 (2015).
 85 The Patient Protection and Affordable Care Act of 2010, Pub. L. No. 111-148, 124 Stat. 119 
(codi'ed as amended in scattered sections of 25 U.S.C., 26 U.S.C., 29 U.S.C., and 42 U.S.C.).
 86 King, 576 U.S. at 486, 498 (quoting Util. Air, 573 U.S. at 324).
 87 Texas v. United States, 809 F.3d 134, 188 (5th Cir. 2015) (quoting Util. Air, 573 U.S. at 324).
 88 United States v. Texas, 579 U.S. 547 (2016).
 89 See Fact Sheet: President-Elect Biden’s Day One Executive Actions Deliver Relief for 
Families Across America Amid Converging Crises, The White House (Jan. 20, 2021), https://
www.whitehouse.gov/brie'ng-room/statements-releases/2021/01/20/fact-sheet-president-elect-
bidens-day-one-executive-actions-deliver-relief-for-families-across-america-amid-converging- 
crises/ [https://perma.cc/R6LQ-RPBK]; John Gramlich, How Trump Compares with Other Recent 
Presidents in Appointing Federal Judges, Pew Rsch. Ctr. (Jan. 13, 2021), https://www.pewresearch.
org/short-reads/2021/01/13/how-trump-compares-with-other-recent-presidents-in-appointing- 
federal-judges/ [https://perma.cc/74U5-HQR8].
 90 Ala. Ass’n of Realtors v. Dep’t of Health & Hum. Servs., 594 U.S. 758, 766 (2021).
 91 42 U.S.C. § 264(a); see Ala. Ass’n, 594 U.S. at 760–61.
 92 Ala. Ass’n, 594 U.S. at 760.
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COVID-19 in the workplace.93 That same year it invalidated a massive 
Obama-era environmental program that set emissions caps on power 
plants.94 A year later, it overturned a massive Department of Education 
program that forgave student loan debt for forty million borrowers on 
the ground that the viral pandemic had hurt their ability to pay.95

Finally, in 2024 in Loper Bright Enterprises v. Raimondo, a case 
concerning regulators of 'shing boats, the Court overruled Chevron 
entirely.96 “Four decades after its inception,” the majority wrote, Chevron 
had “become an impediment, rather than an aid, to accomplishing the 
basic judicial task of ‘say[ing] what the law is.’”97 Summing up a legacy 
of increasing judicial curtailment of that landmark precedent, the Court 
unsparingly concluded, “all that remains of Chevron is a decaying husk 
with bold pretensions.”98

These recent opinions have met criticism for their unfaithful 
treatment of statutory text.99 But consider them from a purposive point 
of view instead. What danger did the Court see in the challenged agency 
actions? In West Virginia v. EPA,100 Chief Justice Roberts defended the 
MQD as a doctrinal response to “a particular and recurring problem: 
agencies asserting highly consequential power beyond what Congress 
could reasonably be understood to have granted.”101 In one COVID-19-
related case, a concurring Justice Gorsuch wrote, “we may not shelter in 
place when the Constitution is under attack.”102

 93 See Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., Occupational Safety & Health Admin.,  
595 U.S. 109, 113 (2022).
 94 See West Virginia v. EPA, 597 U.S. 697, 735 (2022).
 95 See Biden v. Nebraska, 600 U.S. 477, 483 (2023).
 96 Loper Bright Enters. v. Raimondo, 603 U.S. 369, 412–13 (2024); see also id. at 414 (Thomas, 
J., concurring) (“Chevron compels judges to abdicate their Article III ‘judicial Power.’”).
 97 Id. at 410 (majority opinion) (quoting Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 
(1803)).
 98 Id.
 99 See, e.g., William N. Eskridge, Jr. & Victoria F. Nourse, Textual Gerrymandering: The Eclipse 
of Republican Government in an Era of Statutory Populism, 96 N.Y.U. L. Rev. 1718, 1735–36 (2021); 
Beau J. Baumann, Americana Administrative Law, 111 Geo. L.J. 465, 467–69 (2023) (discussing the 
majority’s failure to address text in National Federation of Independent Business v. Occupational 
Safety & Health Administration, 595 U.S. 109, 113 (2022)); Anita S. Krishnakumar, What the New 
Major Questions Doctrine Is Not, 92 Geo. Wash. L. Rev. 1117, 1117 (2024) (“[T]he major questions 
doctrine may be best thought of as either a new multifactor test or standard of judicial review for 
‘major’ agency decisions, or as a form of naked pragmatism that uses clear statement rule rhetoric 
in an effort to sound more textualist than it is.”); Walters, supra note 6, at 470–73 (concluding that 
the MQD is a particularly unbounded substantive canon that threatens to destroy the limits of 
statutory interpretation altogether); see also Biden, 600 U.S. at 523–24, 533–50 (Kagan, J., dissent-
ing) (arguing that the majority’s application of the MQD discounts the statutory text).
 100 597 U.S. 697 (2022).
 101 Id. at 724 (emphasis added).
 102 See, e.g., Roman Cath. Diocese of Brooklyn v. Cuomo, 592 U.S. 14, 25 (2020) (Gorsuch, J., 
concurring).
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All around, the Court saw faithless agencies stretching the limits 
of old statutes in a brazen attempt to set new policy for the nation 
when Congress had not acted. In the Court’s view, the Obama EPA 
had “uncovered” new authority that “conveniently enabled it to 
enact a program that  .  .  . ‘Congress considered and rejected’ multiple 
times.”103 During the COVID-19 pandemic, the Court reasoned, the 
Biden administration unlawfully relied on OSHA’s long-standing 
authority over workplace safety to order the vaccination of some 
84 million Americans.104 Likewise, it concluded, the Biden Department 
of Education had wrenched the language of a statute providing “relief” 
to student borrowers affected by the September 11th terrorist attacks105 
into a loan forgiveness program affecting 43 million borrowers and 
favored by key Democratic Party constituencies.106 Accused in that case 
by Justice Kagan of judicial overreach, the Chief Justice responded, “The 
dissent is correct that this is a case about one branch of government 
arrogating to itself power belonging to another. But it is the Executive 
seizing the power of the Legislature.”107

Most scholars see the MQD’s rise as symptomatic of the federal 
judiciary’s rightward shift over the last ten years108 and fear that the 
Court’s wooden application of “majorness” tests to strike down vast 
agency programs threatens to leave pressing policy problems without 
a solution.109

Yet the fact remains that the Court’s fears of executive usurpation 
are some that have animated courts through the centuries—and across 
national lines. In Entick v. Carrington,110 a foundational English case 
from 1765 that invalidated an unlawful search of a home, Lord Camden’s 
opinion explained: “[O]ne would naturally expect that the law to warrant 
[the search] should be clear in proportion as the power is exorbitant. If 
it is law, it will be found in our books; if it is not to be found there it is 
not law.”111 Underlying the MQD is a similar sort of concern, namely 

 103 West Virginia, 597 U.S. at 731 (quoting FDA v. Brown & Williamson Tobacco Corp., 529 
U.S. 120, 144 (2000)).
 104 See Nat’l Fed’n, 595 U.S. at 113, 119–20.
 105 Higher Education Relief Opportunities For Students (HEROES) Act of 2003, Pub. L. No. 
107-122, 117 Stat. 904 (codi'ed at 20 U.S.C. §§ 1098aa-1098ee).
 106 See Biden v. Nebraska, 600 U.S. 477, 500–03 (2023) (“The Secretary’s assertion of 
administrative authority has ‘conveniently enabled [him] to enact a program’ that Congress has 
chosen not to enact itself.” (quoting West Virginia, 597 U.S. at 731)).
 107 Id. at 503.
 108 See supra note 6 and accompanying text. On the rise of executive branch unilateralism, 
although ironically accounting for it as part of a conservative legal movement of which the Roberts 
Court is a part, see Andrea Scoseria Katz, Separation-of-Powers Lochnerism, 94 Fordham L. Rev. 
833, 859–65 (2025).
 109 See, e.g., supra notes 89–95 and accompanying text.
 110 (1765) 19 How. St. Tr. 1029 (KB).
 111 Boyd v. United States, 116 U.S. 616, 627 (1886) (quoting Entick, 19 How. St. Tr. at 1065). 
For an argument that Entick provided a crucial but “-awed” ideological foundation for the Fourth 
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that an agency action must be “in proportion” to its authority and thus 
be found “in our books.”112 This is the principle of legality. But, in its 
current formulation, the MQD lacks proper theoretical justi'cation and 
meaningful limits in its operation.

II. Taking Legality Seriously

“Legality” refers to the idea that all government actions must be 
grounded in the law, with a speci'c emphasis on rule by statute. Taking 
this principle to its extreme, some scholars have claimed that it rules out 
the modern administrative state—where agencies, not just legislatures, 
make rules—entirely.113 Today, this stance is widely considered an 
anachronism, particularly in jurisdictions with robust systems of public 
administration and strong judicial protection of the rule of law.114

Nonetheless, taking legality seriously is important. Echoes of this 
antiregulatory manifestation of legality are resurgent, notably among 
the Supreme Court’s conservative bloc.115 More generally, legality 
has potential utility for those who wish to allow the regulatory state 
to prosper while still protecting rights and curtailing abuses of power. 
This Part lays down the theoretical foundations of the legality principle, 
assesses its place in American administrative law, and illustrates how it 
can be, and has been, applied in other jurisdictions.

A. The Theoretical Foundations of Legality

Although the rule of law encompasses a range of principles, its 
core demand is that of'cials may only exercise power within a stable 
framework of established and publicly accessible norms.116 This imposes 
two sets of principles. The 'rst concerns the formal qualities of the 

Amendment, see Richard A. Epstein, Entick v Carrington and Boyd v United States: Keeping the 
Fourth and Fifth Amendments on Track, 82 U. Chi. L. Rev. 27, 28, 31–36 (2015).
 112 See Entick, 19 How. St. Tr. at 1065.
 113 See, e.g., Gary Lawson, The Rise and Rise of the Administrative State, 107 Harv. L. Rev. 
1231, 1231, 1237–41 (1994); see also infra notes 160–62 and accompanying text (discussing one 
historical view that the administrative state is illegal).
 114 Taking this position that the administrative state is illegal today, see generally, e.g., 
Hamburger, supra note 14 (arguing executive agencies unconstitutionally exercise legislative and 
judicial powers). For a contrary view, see generally Mashaw, supra note 14 (arguing administrative 
law is practically necessary for democratic function and does not undermine it); Mashaw, supra 
note 53 (arguing that the administrative state aligns with the text and history of the Constitution).
 115 See, e.g., West Virginia v. EPA, 597 U.S. 697, 737–38 (2022) (Gorsuch, J., concurring). 
Justice Gorsuch has perhaps been the most outspoken on the unconstitutionality of the modern 
administrative state.
 116 See Jeremy Waldron, The Rule of Law, Stan. Encyc. of Phil. (June 22, 2016), https://
plato.stanford.edu/entries/rule-of-law/ [https://perma.cc/88ZB-HYGR]. See also generally The 
Cambridge Companion to the Rule of Law (Jens Meierhenrich & Martin Loughlin eds., 2021) for 
a robust articulation of the rule of law and the controversies surrounding it.
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legal norm—primarily generality, publicity, clarity, and stability—as an 
inherent check on how authority operates.117 The second set of principles, 
addressed in this Article, focuses on where the authority is coming from.

Legality in the latter sense means that all government actions must 
be grounded in lawful authority and carried out in accordance with 
the law.118 A cornerstone of the rule of law, it ensures that no public 
of'cial or administrative body acts beyond the powers conferred on 
them by statutes or a constitution.119 Actions taken without such 
authorization—ultra vires acts—are deemed unlawful.120

According to this approach, the democratic legitimacy of government 
power stems from the requirement that public administration operates 
exclusively within the framework of laws enacted by the legislature.121 
Because these laws are created by elected representatives, they are seen 
as an expression of citizens’ consent to the exercise of administrative 
power over them.122 Legality’s requirement that state actions be 
grounded in legislation can be traced all the way back to the political 
theory of John Locke.123 Locke underscored the necessity of governance 
being conducted through “establish[e]d standing Laws, promulgated and 
known to the People,” as opposed to rule by “Extemporary Decrees.”124

The legality principle was more thoroughly articulated by the 
English constitutional theorist Albert Venn Dicey in the late nineteenth 
century.125 Dicey’s emphasis on the rule of law—which applies to everyone, 
including the government—re-ected the gradual transformation of the 
royal prerogative into a system of legally constrained power.126 Almost 

 117 This account of legality is most commonly associated with Lon Fuller, who developed a 
theory that is distinct from positivism and from natural law, but that still attributes moral value to 
law as a distinct mode of ordering that limits power. See Lon L. Fuller, The Morality of Law 
46–81, 96–112 (1964); Waldron, supra note 116.
 118 See Waldron, supra note 116.
 119 See id.
 120 See Paul Craig, Ultra Vires and the Foundations of Judicial Review, 57 Cambridge L.J. 63, 
64–65 (1998).
 121 See, e.g., Fuller, supra note 117, at 55–64, 81–96; Waldron, supra note 116.
 122 See Randy E. Barnett, Constitutional Legitimacy, 103 Colum. L. Rev. 111, 112–14 (2003); 
Stewart, supra note 65, at 1672–73.
 123 Stewart, supra note 65, at 1672–73. For foundations, see John Locke, Second Treatise 
of Government 75 (C.B. Macpherson ed., Hackett Publ’g Co., Inc. 1980) (1690) (“The [legislative 
power], being derived from the people by a positive voluntary grant and institution, can be no 
other than what that positive grant conveyed, which being only to make laws, and not to make 
legislators, the legislative can have no power to transfer their authority of making laws, and place it 
in other hands.”).
 124 John Locke, Two Treatises of Government 353 (Peter Laslett ed., Cambridge Univ. 
Press 1988) (1690).
 125 See Albert V. Dicey, Introduction to the Study of the Law of the Constitution 
183–205 (9th ed. 1950).
 126 Id. at 183 (“[The] authority of the state or the nation was during the earlier periods of our 
history represented by the power of the Crown. The King was the source of law and the maintainer 
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a century later, legal philosopher Joseph Raz further elaborated on the 
theoretical underpinnings of the legality principle, connecting it to the 
broader concept of the rule of law:

[T]he government shall be ruled by the law and subject to it. The 
ideal of the rule of law in this sense is often expressed by the phrase 
‘government by law and not by men.’ No sooner does one use these 
formulas than their obscurity becomes evident. Surely government 
must be both by law and by men. It is said that the rule of law means 
that all government action must have foundation in law, must be 
authorized by law.127

Legality is so fundamental in the common law tradition that it has 
been described as the basis of judicial review of governmental agencies 
in the United Kingdom, home of the common law.128

Legality can be understood as grounded in two overlapping 
political theories: liberal and democratic. Simply put, the former is 
more concerned with constraining power and the latter with self-rule.129 
Legality, as grounded in the liberal tradition of the rule of law, answers 
how legitimate public authority can exist among individuals who share 
the fundamental status of being free and equal. Mattias Kumm explains:

The only legitimate public authority over individuals imagined as 
sharing the civic status as free and equal was a legally constituted, 
constrained and guided authority. Within a liberal order even a prime 
minister, chancellor or president is not a ruler, but a mere holder of 
public of'ce. They, like other public of'cials, are authorized to play a 
role in the making, interpretation and enforcement of the law, autho-
rized and limited by norms de'ning jurisdictional, procedural, formal 
and substantive constraints.130

of order . . . . This royal supremacy has now passed into that sovereignty of Parliament . . . .”). Dicey 
famously denied the legitimacy of administrative law, a body of law applying strictly to the govern-
ment, on grounds that the rule of law should apply to all equally and that a distinctive body of law 
would give the regime uncontrolled power beyond ordinary legal rules, a conclusion that appears 
to have been based on a misconception of nineteenth-century French administrative law. See Uwe 
Kischel, Comparative Law 320–22 (2019); Jeffrey A Pojanowski, Neoclassical Administrative Law, 
133 Harv. L. Rev. 852, 859–60 (2020).
 127 Joseph Raz, The Authority of Law: Essays on Law and Morality 212 (2d ed. 2009).
 128 See Christopher Forsyth, Of Fig Leaves and Fairy Tales: The Ultra Vires Doctrine, the Sov-
ereignty of Parliament and Judicial Review, 55 Cambridge L.J. 122, 122–23 (1996).
 129 See Mattias Kumm, The Rule of Law in the Liberal Script: Central Commitments, 
Variations, and Contestations, in The Liberal Script at the Beginning of the 21st Century: 
Conceptions, Components, and Tensions 194, 200 (Tanja A. Börzel et al. eds., 2024) (explaining 
the liberal theory); Jeremy Waldron, Law and Disagreement 232–54 (1999) (explaining the dem-
ocratic theory).
 130 Kumm, supra note 129, at 200.
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At the heart of legality in the liberal tradition lies the idea of equal 
liberty for all individuals.131 Legality both presupposes this ideal and 
helps constitute it by subjecting government power to the constraints 
of positive law.132 In this sense, legality is inherently concerned with the 
protection of individual rights and freedoms.133 According to liberal 
thought, the primary threat to individual rights, liberties, and well-being 
stems from excessive accumulation of power by the government.134 The 
solution, then, is to impose structural limits on government and political 
power, chie-y by subordinating it to law—thereby establishing the rule 
of law.135 This legality requirement safeguards rights by ensuring that any 
government power, including administrative action, that infringes upon 
individual liberties is explicitly authorized by law.136 The burdens and 
costs of legislation are a vital safeguard for individual liberty, ensuring 
that government power cannot be wielded against individuals without 
legislative agreement on relatively precise terms.137 Procedurally, this 
requirement ensures that administrative actions are subject to the 
rigors of the legislative process, particularly when rights are at stake.138

Closely connected to the liberal rule of law rationale, legality can 
also be understood in separation of powers terms. In The Spirit of the 
Laws, Montesquieu famously articulated the division of government 
into three branches: legislative, executive, and judicial.139 That division 
was essential to prevent the abuse of power.140 Government must be 
structured so that one branch can act as a check on the others, creating 
a system of mutual restraint.141 Under this formulation, the legality 
principle requires the legislature to be the branch to enact general 
laws, to be executed by the executive branch, thus serving as a check on 

 131 See id. at 200 (noting that a core tenet of liberal legality is “persons sharing the basic status 
as free and equal persons”).
 132 See id. at 202 (“All infringements of liberty  .  .  .  have to take the form of enacted  
positive law.”).
 133 See id. at 201.
 134 See Carol Harlow & Richard Rawlings, Law and Administration 11–16 (4th ed. 2022); 
Dicey, supra note 125, at 201–03.
 135 See Thomas O. Sargentich, The Contemporary Debate About Legislative-Executive 
Separation of Powers, 72 Corn. L. Rev. 430, 451 (1987).
 136 See Bruce Chen, The Principle of Legality: Issues of Rationale and Application, 41 Monash 
U. L. Rev. 329, 332–33 (2015); Jason N.E. Varuhas, The Principle of Legality, 79 Cambridge. L.J. 578, 
590 (2020) (exploring recent development in the United Kingdom’s principle of legality).
 137 See Sunstein, supra note 6, at 320.
 138 See id. at 330; Nadine Strossen, Delegation as a Danger to Liberty, 20 Cardozo L. Rev. 861, 
863–67 (1999); John F. Manning, The Nondelegation Doctrine as a Canon of Avoidance, 2000 Sup. 
Ct. Rev. 223, 271–72.
 139 See Charles de Secondat, Baron de Montesquieu, The Spirit of Laws 171–205  
(Thomas Nugent trans., Batoche Books 2001) (1748).
 140 See James T. Brand, Montesquieu and the Separation of Powers, 12 Or. L. Rev. 175,  
179–80 (1933).
 141 See id.
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administrative power.142 This function of legality, upheld by courts, is of 
special importance under conditions of democratic decline.143

A second basis for legality lies in the democratic ideal of 
self-government. Governmental power is legitimate only if it operates 
within a legal system in which every citizen consents to be governed 
by laws they had a role in shaping through democratic processes.144 
Participation, according to this approach, is an intrinsic democratic 
value that legality promotes, ensuring that governmental authority is 
grounded in laws that have been publicly debated and subjected to 
democratic scrutiny.145 This rationale, again, goes back to Locke: “The 
power of the Legislative being derived from the People . . . can be no 
other, than . . . only to make Laws, and not to make Legislators . . . .”146

According to this view, Congress’s role is rooted in the idea of 
deliberative democracy, in which “elected representatives make public 
policy through a process characterized by informed, public-spirited 
debate.”147 This is a key feature of “Madisonian republicanism,”148 
which envisions legislators engaging in debate to “re'ne and enlarge 
the public views.”149 The requirement of bicameralism in the legislative 
process is thought to further its deliberative advantages. As the Court 
remarked in 1983, “The division of the Congress into two distinctive 

 142 See Sargentich, supra note 135, at 449–53; 1 ʩʥʠʡ�ʣʥʺʯ [Yoav Dotan], ʡʩʷʥʸʺ�ʹʩʴʥʨʩʺ�ʲʬ�ʹʩʷʥʬ�
ʤʣʲʺ�ʤʮʰʤʬʩ [Judicial Review of Administrative Discretion] 324.
 143 See Yaniv Roznai, Constitutional Paternalism: The Israeli Supreme Court as Guardian 
of the Knesset, 51 Verfassung und Recht in Übersee 415, 417–18 (2018) (describing the Israeli 
courts’ application of the legality principle in Israel as “guardian of the legislative role of the 
Knesset” and arguing for its special importance in a time of consolidation of executive power).
 144 See Waldron, supra note 129, at 232–54; Ian Harden & Norman Lewis, The Noble Lie: 
The British Constitution and the Rule of Law 33 (1986). This being said, as a normative ideal, 
the American founding has been criticized for its lack of inclusivity; the ideal of consent to the 
Constitution is a theoretical construct emanating from social contract theory, not an empirical 
assertion. See, e.g., Sanford Levinson, Our Undemocratic Constitution 27 (2006); see also 
generally Aziz Rana, The Constitutional Bind: How Americans Came to Idolize a Document 
That Fails Them (2024) (describing the history of constitutional inclusivity being based on race 
and class).
 145 See Amy Gutmann & Dennis Thompson, Democracy and Disagreement 128–32 (1996); 
Sargentich, supra note 135, at 452–53.
 146 John Locke, The Second Treatise of Government, in Two Treatises of Government,  
285, 381 (Peter Laslett ed., 2d ed. 1967) (1690).
 147 Victor Goldfeld, Legislative Due Process and Simple Interest Group Politics: Ensuring 
Minimal Deliberation Through Judicial Review of Congressional Processes, 79 N.Y.U. L. Rev. 367, 
376 (2004).
 148 Id.; see also Cass R. Sunstein, Interest Groups in American Public Law, 38 Stan. L. Rev. 29, 
47–48 (1985) (discussing Madisonian republicanism generally).
 149 Bernard Manin, The Principles of Representative Government 162–63 (1997) (quoting 
The Federalist No. 10, at 44 (James Madison) (Terence Ball ed., 2003)); see also The Federalist 
No. 70, at 344 (Alexander Hamilton) (Terence Ball ed., 2003) (discussing the virtues of deliberative 
decision-making in the legislature.).
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bodies assures that the legislative power would be exercised only after 
opportunity for full study and debate in separate settings.”150

Deliberation is thus designed as an aid to democratic representation. 
Interest groups often attempt to “capture” administrative agencies, 
in-uencing them to shape their decisions to favor particularistic 
interests.151 By subjecting policymaking to the formal legislative process, 
legality mitigates the in-uence of special interest groups, ideally ensuring 
that enacted policy aligns more closely with the broader public interest.152 
Of course, legislative bodies are not immune to the in-uence of interest 
groups, but the increased public attention on elected legislators miti-
gates, at least in theory, this undue in-uence.153 The principle of legality 
is thought to offer safeguards against such in-uence by ensuring that 
substantive decisions are made through the democratic process, which 
demands transparency, public deliberation, and accountability.154 The 
multiple stages of legislation, including committee reviews and public 
debate, exposes the legislative process to greater scrutiny and makes it 
harder for interest groups to exert unchecked in-uence.155 Additionally, 
legislators, as elected representatives, are directly accountable to 
voters, providing a counterbalance to the disproportionate sway of 
private interests.156 In this way, the legality principle may not eliminate 
the in-uence of interest groups entirely, but it limits their capacity to 
manipulate decision making.157

 150 Immigr. & Naturalization Serv. v. Chadha, 462 U.S. 919, 951 (1983).
 151 A classic account in positive political science is presented in E.E. Schattschneider, 
The Semisovereign People: A Realist’s View of Democracy in America 32–43 (1975). In 
economics, perhaps the leading version of the critique was presented by George J. Stigler, The 
Theory of Economic Regulation, 2 Bell J. Econ. & Mgmt. Sci. 3, 3–10 (1971). For a critique from 
two public policy scholars, see Christopher Carrigan & Cary Coglianese, George J. Stigler, “The 
Theory of Economic Regulation,” in The Oxford Handbook of Classics in Public Policy and 
Administration 287, 291–97 (Steven J. Balla et al. eds., 2016).
 152 See Goldfeld, supra note 147, at 377 (“Deliberation is one method by which such private 
pressure can be diffused—if other legislators are aware that a particular policy is intended to 
bene't a particular narrow interest, they may intervene. The more attention a policy proposal 
receives, the more its proponents must justify it to persuade other congresspersons. Greater 
attention to legislative proposals would also likely lead to increased accountability—after all, if 
legislators with a reputation of favoring private interests are routinely unable to put forth plausible 
public-regarding justi'cations for the policies they support, the electorate will likely take note of 
this fact at the polls.”).
 153 Some might even say this is a de'ning feature of legislation. See, e.g., Richard A. Posner, 
The DeFunis Case and the Constitutionality of Preferential Treatment of Racial Minorities, 1974 
Sup. Ct. Rev. 1, 27 (“Many public policies are better explained as the outcome of a pure power 
struggle—clothed in a rhetoric of public interest that is a mere 'gleaf—among narrow interest or 
pressure groups.”).
 154 See Goldfeld, supra note 147, at 377–79.
 155 See id.
 156 See id. at 377.
 157 See id.
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Legality thus rests on two interlocking foundations: a liberal 
commitment to constraining arbitrary power through law and a 
democratic commitment to ensuring that the laws which authorize 
power re-ect the will and participation of the governed.

B. Legality: A Reality Check – A Principle, Not a Doctrine

The legality principle has always had a chimerical quality. Rooted 
in liberal democratic theory and developed during the late eighteenth 
and early nineteenth centuries, legality was originally based on the 
liberal assumption of a limited government.158 Thinkers like John 
Locke, Montesquieu, and John Stuart Mill envisioned a modest state, 
often monarchical, with a narrow scope of responsibilities focused on 
managing the military, maintaining public order, collecting taxes, and 
performing other limited tasks such as constructing roads and minting 
currency.159

This view of the limited classical liberal state had little to do 
with the modern administrative state that began to emerge in the late 
nineteenth and early twentieth centuries, with public bureaucracies 
starting to provide welfare services, education, healthcare, and social 
insurance, and to regulate various aspects of the economy and society.160 
In fact, the system’s rigid principles were already fantastical by the time 
Dicey formulated them at the end of the nineteenth century––the very 
period in English history that saw the emergence of the institutions that 
constitute the backbone of the modern welfare state.161 As more and 
more disputes came to be decided by administrative tribunals or even 
ministers acting in a quasi-judicial capacity and not by ordinary courts, 
Dicey’s sharp distinction between the rule of law and administrative 
law gradually faded away, if it was ever accurate.162

 158 ʩʥʠʡ�ʣʥʺʯ [Yoav Dotan], ʤʱʣʸʩʭ�ʸʠʹʥʰʩʩʭ�ʥʲʷʸʥʯ�ʤʧʥʷʩʥʺ�ʤʧʸʹ [Initial Arrangements and the New 
Principle of Legality], 42 Hebrew U. L.J. 379, 383 (2012).
 159 Id.; see also Alex Tuckness, Locke’s Political Philosophy, Stan. Encyc. of Phil. (Oct. 6, 
2020), https://plato.stanford.edu/entries/locke-political [https://perma.cc/6TJB-7BG6] (describing 
Locke’s views on the limited role of government); Hilary Bok, Baron de Montesquieu, Charles-
Louis de Secondat, Stan. Encyc. of Phil. (Apr. 2, 2014), https://plato.stanford.edu/entries/
montesquieu [https://perma.cc/ERC9-S5J4] (describing Montesquieu’s views on the limited 
role of government); David Brink, Mill’s Moral and Political Philosophy, Stan. Encyc. of Phil. 
(Aug. 22, 2022), https://plato.stanford.edu/entries/mill-moral-political [https://perma.cc/N2BA-
V7QG] (describing John Stuart Mill’s views on the limited role of government).
 160 See Dotan, supra note 158, at 383.
 161 See id. at 383–84; Kenneth Culp Davis, Discretionary Justice 31–32 (1969); Kischel, 
supra note 126, at 321–22 (critiquing A.V. Dicey speci'cally for perpetuating a nationalistic, 
anachronistic myth).
 162 See Giulio Napolitano, The Rule of Law, in The Oxford Handbook of Comparative 
Administrative Law, supra note 33, at 420, 426–27.
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Similarly, despite the mythos perpetuated by certain accounts,163 in 
the United States a purely self-executing system of federal law with 
no administrative discretion never existed.164 From the 'rst, as admin-
istrative historian Jerry Mashaw and other scholars have shown, early 
Congresses experimented with diverse schemes for executing the 
laws, often granting administrators broad discretionary authority.165 
The modern administrative state is not a departure from the founders’ 
vision of a limited government, but a continuation of it.166

Joseph Raz warns of the risk of treating legality, and the rule of 
law more generally, as a formalistic binary to be strictly applied: “The 
undoubted value of conformity to the rule of law should not lead one to 
exaggerate its importance.”167 He further explains that “[s]ince the rule 
of law is just one of the virtues the law should possess, it is to be expected 
that it possesses no more than prima facie force. It has always to be bal-
anced against competing claims of other values.”168 Consequently, legal 
systems must always accommodate tensions between legality and other 
values like ef'ciency.169 “Conformity to the rule of law,” says Raz, “is a 
matter of degree, and though, other things being equal, the greater the 
conformity the better—other things are rarely equal.”170

At the other end of the spectrum, it is possible for legality to 
become an empty shell. During the Weimar Republic, total delegation 
of legislative power, cloaked in the guise of legality, by Parliament to 
Chancellor Hitler eroded democratic governance and led to the collapse 

 163 See Jeremy K. Kessler, The Struggle for Administrative Legitimacy, 129 Harv. L. Rev. 718, 
721 (2016) (reviewing Daniel R. Ernst, Tocqueville’s Nightmare: The Administrative State 
Emerges in America, 1900–1940 (2014)) (“According to Justice Clarence Thomas and Professor 
Philip Hamburger, for instance, the very existence of the modern administrative state is illegit-
imate because it departs from Founding-era conceptions of good government, which include a 
highly formalistic separation of powers and rigorous procedural protections for regulated par-
ties.”); see also Jeremy Kessler, The Origins of “the Rule of Law,” 87 Law & Contemp. Probs. 1, 
7–15 (2025) (situating the origins of the rule of law in a socioeconomic context de'ned by a strictly 
structured commodity exchange).
 164 See Mashaw, supra note 53, at 312–14.
 165 See id. at 290 (detailing examples regarding the early days of the republic including the 
statutes establishing the Departments of War and State, the military pension system, and the 
management of public lands); see also Christine Kexel Chabot, Interring the Unitary Executive, 
98 Notre Dame L. Rev. 129, 184–90 (2022) (detailing other examples); Julian Davis Mortenson & 
Nicholas Bagley, Delegation at the Founding, 121 Colum. L. Rev. 277, 332–49 (2021) (detailing other 
examples of -exible delegation at the founding).
 166 See Mashaw, supra note 53, at 290–93.
 167 Joseph Raz, The Rule of Law and Its Virtue, in The Authority of Law: Essays on Law 
and Morality 210, 226 (1979).
 168 Id. at 228.
 169 See Martin Loughlin, Foundations of Public Law 335 (2010).
 170 Raz, supra note 167, at 228.
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of constitutional democracy.171 Article 48 of the Weimar Constitution 
granted the President the authority to issue emergency decrees with 
the force of law, ostensibly to swiftly address crises.172 Although this 
delegation adhered to the formal requirements of legality—i.e., it was 
authorized by the constitution—its application effectively bypassed the 
legislative process and concentrated substantial power in the executive 
branch.173 Total delegation—in which the legislature transfers almost 
all substantive decision making authority to the executive or adminis-
trative agencies—reduces the legislative role to merely granting broad 
authorizations.174

The principle of legality insists that all governmental actions must 
have a clear legal basis, but if the legislature were free to delegate virtu-
ally unlimited authority, then the essential elements of legality—limiting 
arbitrary power and ensuring democratic accountability—would be 
eroded. The system would begin to justify itself in circular terms: Delega-
tion is lawful because it is authorized by law, even when that authorization 
effectively abandons the legislature’s core responsibilities.175

Returning to the foundations of legality, if the rule of law comprises 
requirements regarding both the form of authorization and its source, 
then its violations must likewise be understood along both dimensions. 
David Dyzenhaus argues that there are two main strategies for rulers to 
abuse power under the mantle of law: “Either they can explicitly state 
that aim, or they can delegate power to of'cials permitting the of'cials 
to achieve the same end, not because this end is explicitly stated in the 
empowering statute, but because of'cial implementation of the statute 
is explicitly stated to be unreviewable by judges.”176 The former strategy 

 171 See David Dyzenhaus, Legality and Legitimacy: Carl Schmitt, Hans Kelsen, and 
Hermann Heller in Weimar 15 (1999).
 172 See id. at 2, 19–20.
 173 See id. at 17–37; Clinton L. Rossiter, Constitutional Dictatorship: Crisis Government 
in the Modern Democracies 61–73 (1948). On the risks of total delegation more generally, see 
Rossiter, supra, at 10 (“[Delegation of legislative power] amounts to [] a voluntary transfer of 
lawmaking authority from the nation’s representative assembly to the nation’s executive, a frank 
recognition that in many kinds of crisis (particularly economic depressions) the legislature is 
unequal to the task of day-to-day, emergency lawmaking, and that it must therefore hand over 
its functions to someone better quali'ed to enact arbitrary crisis laws. On its face this would not 
seem to be a procedure of a particularly dictatorial character. When the age-old battles fought 
in all constitutional countries to thrust the executive out of the 'eld of lawmaking are recalled 
to mind, however, it is obvious indeed that the transfer of legislative power from Parliament 
to Prime Minister or Congress to President is a highly unusual and even dictatorial method of 
government.”).
 174 See Rossiter, supra note 173, at 10.
 175 See Raz, supra note 167, at 212–13 (“The problem is that now we are back with our initial 
puzzle. If government is, by de'nition, government authorized by law the rule of law seems to 
amount to an empty tautology, not a political ideal.”).
 176 David Dyzenhaus, The Long Arc of Legality: Hobbes, Kelsen, Hart 318 (2022). 
On the legal theory of populist autocrats more speci'cally, see generally Ofra Bloch & Natalie 
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constitutes a violation of the generality requirement;177 the latter—which 
is the focus of this Article—implicates the principle of congruence 
between of'cial action and the declared rule.178 Such a violation can 
arise at the legislative level, for example through a total delegation of 
legislative authority to the executive branch, which is typically con-
strained by doctrines such as nondelegation.179 But in administrative 
law, where the statute itself is not challenged, the relevant concern is 
agency overreach.180 Here, doctrines such as judicial deference, statu-
tory interpretation, and majorness seek to mediate the tension between 
the demands of legality and the need for effective governance.181

C. Legality in American Administrative Law

Justice Stephen Breyer once gave, jokingly, the example of a French 
biology teacher boarding a train and being asked to buy a separate 
ticket for a wicker basket of snails because the fare rules required that 
all “animals” be ticketed.182 For diverse reasons, American law never 
developed a formal legality structure, which helps explain, in part, why 
the term “legality” remains awkward and unidiomatic in American 
legal discourse, unlike in Germany, England, Israel, or France, where 
it is something that any 'rst-year law student might come across.183 But 
despite surface appearances, American law has several equivalents for 
it, especially in administrative law.184

R. Davidson, Countering Authoritarian Populists’ Legal Theory, 26 Theoretical Inquiries L. 103 
(2025).
 177 See Ofra Bloch, Generality and Abusive Constitutionalism, 85 Md. L. Rev. 112, 116–17 
(2025).
 178 See Fuller, supra note 117, at 81–96.
 179 See infra notes 258–60 for discussion on the nondelegation doctrine.
 180 See, e.g., William W. Buzbee, The Tethered President: Consistency and Contingency in 
Administrative Law, 98 B.U. L. Rev. 1357, 1373–76 (2018).
 181 See, e.g., id.; Alice Kaswan, Our New Pro-Liberty Justice – And What that Means for 
Environmental Law, 50 ABA Trends 4, 4–7 (2019) (explaining Justice Kavanaugh’s use of the 
doctrines to combat agency overreach).
 182 Stephen Breyer, Pragmatism or Textualism, 138 Harv. L. Rev. 717, 718 (2025).
 183 On pragmatism and the regulatory state, see generally Landis, supra note 55. On 
pragmatism and American education, see Dorothy Ross, The Origins of American Social Science 
162–72 (1991). On pragmatism in American law, see generally Brian Z. Tamanaha, Beyond the 
Formalist-Realist Divide: The Role of Politics in Judging (2010); Thomas C. Grey, Formalism 
and Pragmatism in American Law (2014); Richard A. Posner, Legal Pragmatism Defended, 71 U. 
Chi. L. Rev. 683 (2004); Purcell Jr., supra note 53. On legality in foreign jurisdictions, see infra 
notes 213–16 and accompanying text.
 184 For an eloquent summary, see Stack, supra note 14, at 1986–89. This Article limits its scope 
to administrative law, but there are several areas of law in which legality plays a large role. See id. at 
1987 (“The focus on administrative institutions allows for some principles, such as those pertaining 
to criminal prohibitions, to be left aside.”).
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Dicey still casts a long shadow on American law. American notions 
of the separation of powers are particularly indebted to Diceyan ideas 
and thus to the idea of legality.185 On this account, the separation of 
powers divides governmental functions among the three branches and 
establishes a system of checks and balances, allowing each branch to 
scrutinize and restrain the others in the name of legality—thereby pre-
venting the concentration of power in any single entity, particularly the 
executive.186 As Professor Sunstein emphasizes, in a hypothetical case 
where administrative bodies could rely on ambiguous and vague laws 
to act, the separation of powers would be compromised because neither 
the judicial nor the legislative branches could use the law to supervise 
and criticize the actions of that branch.187

Legality underpins our very idea of a regulatory state. As Richard 
Stewart put it in his classic study of American administrative law, 
this model seeks to “reconcile the competing claims of governmental 
authority and private autonomy by prohibiting of'cial intrusions on 
private liberty or property unless authorized by legislative directives.”188 
This has entailed a robust system of administrative review by courts. 
As Daniel Farber and Anne Connell explain, “It is the rare case where 
the legality of the agency’s action does not depend, at least in part, 
on a determination that it acted within the scope of the authority 
delegated by Congress—rare enough that such cases get excerpted in 
constitutional law casebooks.”189

More concretely, legality can be both a constitutional principle, 
implicating the validity of the statute, and an administrative one, impli-
cating the validity of an agency’s exercise of delegated power.190 The 
relationship between the two sheds light on that relationship between 

 185 Napolitano, supra note 162, at 426–28.
 186 See A.V. Dicey, Introduction to the Study of the Law of the Constitution 227–28 
(10th ed. 1979) (“The plain truth is that the power possessed by the judges of controlling the 
administrative conduct of the executive . . . deprives the Crown, which now means the Ministry 
of the day, of all discretionary authority  .  .  . [and] con'nes the action of the government within 
the strict letter of the law.”); David P. Currie, The Constitution of the Federal Republic of 
Germany 131–32 (1994); Charles de Secondat, Baron de Montesquieu, The Spirit of the Laws 
157 (Anne M. Cohler et al. eds. & trans., Cambridge Univ. Press 1989) (1748); Schoenbrod, supra 
note 14, at 107–18.
 187 Sunstein, supra note 6, at 318–21.
 188 Stewart, supra note 65 at 1669–70.
 189 Daniel A. Farber & Anne Joseph O’Connell, The Lost World of Administrative Law, 
92 Tex. L. Rev. 1137, 1144 (2014).
 190 The legal philosopher Lon Fuller famously articulated a theory of law’s “internal morality” 
as a baseline test for a just legal system, and recently Professor Kevin Stack has announced a 
basis for evaluating the legality of administrative law. See Fuller, supra note 117, at 42; Kevin 
Stack, Putting Lon Fuller to Work in the Trenches, Yale J. on Regul. (Apr. 13, 2021), https:// 
www.yalejreg.com/nc/law-leviathan-redeeming-the-administrative-state-part-02/ [https://perma.cc/ 
5V63-TW8T].
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the MQD and another canon of law receiving recent attention: the 
nondelegation doctrine (“NDD”).191 Arising during the early twentieth 
century with the rise of regulation of industry, the NDD instructs that 
Congress may delegate broadly but may not completely “give[] up its 
legislative power” and must provide an “intelligible principle” for the 
agency’s exercise of that discretion.192 Despite its potential to stymie 
the growth of the regulatory state, the NDD has always remained 
something of a phantom, as only two NDD challenges to statutes ever 
succeeded––and both in 1935.193 Despite, or due to, that fact, critics of 
the administrative state have insisted for years that the NDD is being 
violated left and right by administrative institutions.194 And, although it 
has not been formally revived, the Roberts Court is showing a renewed 
interest in it.195

Partly due to the long shadow of Chevron’s deference canon, for 
some time the most important area of American law to incorporate the 
legality principle was, in fact, statutory interpretation.196 As Antonin 
Scalia, Bryan Garner, and Frank Easterbrook’s classic text points out, 
“the more the interpretive process strays outside a law’s text, the greater 
the interpreter’s discretion,”197 a maxim which applies as much to civil 
servants as to federal judges.

 191 Commenting on this relationship, see Samuel Buckberry Joyce, Testing the Major 
Questions Doctrine, 43 Stan. Env’t L.J. 50, 52–56 (2024); Krishnakumar, supra note 99, at 1120–28; 
Levin, supra note 6, at 944–47; Sohoni, supra note 6, at 266–67.
 192 See J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 406, 409 (1928); see also 
Andrea Scoseria Katz, A Regime of Statutes: Building the Modern President in Gilded Age America 
(1873-1921), 2 J. Am. Const. Hist. 737, 744–47, 778 (2024) (describing early American delegations 
and contemporary legal sentiment to the NDD).
 193 This is why Professor Sunstein could write in 2000 that the NDD has had only “one good 
year, and 211 bad ones.” Sunstein, supra note 6, at 322. Sunstein here argues that the NDD is not 
actually dead but has been transformed into “nondelegation canons” by which, in certain limited 
'elds, the Court prohibits agencies from making certain decisions without explicit authorization 
from Congress. See id. at 330. This Article agrees that this observation is illustrative.
 194 See, e.g., Gary Lawson, Delegation and Original Meaning, 88 Va. L. Rev. 327, 334 (2002) 
(“The nondelegation principle is grounded in the more basic principle of enumerated powers. 
Executive of'cials generally cannot exercise legislative powers on their own initiative because they 
are not granted any such power by the Constitution. Nor can Congress confer such authority by 
passing vacuous statutes for of'cials to ‘execute,’ because those statutes will not be ‘necessary and 
proper’ for carrying into effect federal powers and will therefore exceed Congress’s enumerated 
powers under the Sweeping Clause of Article I.”); see also West Virginia v. EPA, 597 U.S. 697, 750 
n.6 (2022) (Gorsuch, J., concurring) (canvassing scholars).
 195 See West Virginia, 597 U.S. at 749–50 (discussing the Court’s intimations of a revival);  
see also Coenen & Davis, supra note 77, at 1990–92 (rehashing the doctrine and explaining the new 
test for it supported by Justices Thomas, Gorsuch, and Roberts).
 196 See, e.g., William N. Eskridge, Jr., Interpreting Law: A Primer on How to Read 
Statutes and the Constitution 288 (2016) (“Even if Congress has delegated an agency general 
rulemaking or adjudicatory power, judges presume that Congress does not delegate its authority 
to settle or amend major social and economic policy decisions.”).
 197 Frank H. Easterbrook, Foreword to Antonin Scalia & Bryan A. Garner, Reading Law: 
The Interpretation of Legal Texts, at xxi, xxii (2011).
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Within American administrative law, there is a certain discursive 
asymmetry between critics’ and defenders’ views of the regulatory state. 
If one surveys major American administrative law casebooks, the bulk 
of them justify the existence of regulation predominantly in terms of 
ef!ciency.198 Namely, they explain the regulatory state as a response 
to “externality problems or transaction costs,”199 “failures inevitably 
produced by the business cycle,”200 “[i]nformation [a]symmetries,”201 
the limitations of tort law,202 questions over resource allocation,203 and 
so forth. Meanwhile, it is mainly conservative, “anti-administrativist”204 
scholars critical of regulation who talk about legality, mainly to allege 
a lack of it in administrative processes.205 For example, in his casebook 
Federal Administrative Law, Gary Lawson spends signi'cant time pon-
dering whether the legislature can delegate broad powers to an agency 
(his answer: no) and whether the Court has adequately policed the 
constitutionality of delegating statutes (again: no).206 It is partly because 
of this asymmetry that the MQD functions and is understood mostly as 
an antiregulatory doctrine rather than as one that both authorizes and 
constrains the administrative state.

D. Majorness in Comparative Context: Administration Between 
Legality and Ef!ciency

Legality is more than an idealization: It is a judicial doctrine 
that cannot and should not be applied categorically. Recall the paper 
clips example: A government could not function if Congress were 
obligated to authorize every small action an agency took down to 
ordering stationery.207 Legality is, instead, a legitimating principle that 

 198 See, e.g., Stephen G. Breyer, Richard B. Stewart, Cass R. Sunstein, Adrian Vermeule 
& Michael E. Herz, Administrative Law and Regulatory Policy: Problems, Text, and Cases 
37–42 (9th ed. 2022).
 199 Id. at 5.
 200 Jamelle C. Sharpe, Administrative Law: A Lifecycle Approach 5 (2d ed. 2024).
 201 See Lisa Schultz Bressman, Edward L. Rubin & Kevin M. Stack, The Regulatory 
State 33 (4th ed. 2024).
 202 See Todd Rakoff, Gillian E. Metzger, David J. Barron, Anne Joseph O’Connell 
& Eloise Pasachoff, Gellhorn and Byse’s Administrative Law: Cases and Comments 4–7 
(13th ed. 2023).
 203 See John M. Rogers, Michael P. Healy, Ronald J. Krotoszynski, Jr. & Kent Barnett, 
Administrative Law 12 (5th ed. 2021).
 204 See Metzger, 1930s Redux, supra note 13, at 33–45; Metzger, The Roberts Court, supra 
note 13, at 1–6.
 205 See, e.g., Steven G. Calabresi & Gary Lawson, The Depravity of the 1930s and the 
Modern Administrative State, 94 Notre Dame L. Rev. 821, 830–31 (2018); Gary Lawson, Federal 
Administrative Law 197–203 (9th ed. 2022). But see Mashaw, supra note 14, at 11–13, 163–80; 
Stack, supra note 14, at 1993–2002; Anya Bernstein & Cristina Rodríguez, The Accountable 
Bureaucrat, 132 Yale L.J. 1600, 1603–12 (2023).
 206 See, e.g., Lawson, supra note 205, at 197–203.
 207 See supra notes 19–20, 167–70 and accompanying text.
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inevitably stands in tension with reality—especially the reality of the 
modern administrative state—and must be offset by other requirements, 
including governability and ef'ciency.208 This reality requires -exibility 
and responsiveness, which is often in opposition to the legislative 
process.209 As a matter of historical record, the tasks assigned to the 
executive branch often involve continuous and complex balancing of 
con-icting interests and considerations.210 Successfully addressing these 
challenges requires processes that cannot effectively be implemented 
through the rigid and cumbersome mechanism of primary legislation in 
legislative bodies.211

Different polities strike different balances between the opposing 
ideals of legality and ef'ciency in the administrative state, but several of 
them feature legal doctrines that require agencies to trace their actions 
to authorizing legislation.

One common way courts negotiate the tension is by invoking 
the idea discussed in Justice Gorsuch’s West Virginia concurrence that 
certain “important” subjects” are reserved for legislative resolution 
alone.212 In France and Germany the constitution expresses this idea 
explicitly, providing a list of subjects that must be determined by 
statutes, not administrative regulation. The French Constitution de'nes 
these to include civil rights, especially freedom and independence of 
the media; national defense; felony crimes; taxation; abortion; citizen-
ship; and others.213 German courts have also developed the doctrine of 
the legality of administration (Gesetzmäßigkeit der Verwaltung), which 

 208 See Jerry L. Mashaw, Creating the Administrative Constitution: The Lost One 
Hundred Years of American Administrative Law 314 (“[W]e should recognize the degree 
to which our administrative constitution will always be a work in progress for it encompasses 
competing visions of the role of administration in governance that must somehow be managed, but 
that cannot be resolved.”).
 209 See generally William E. Scheuerman, Liberal Democracy and the Social Acceleration 
of Time (2004) (a political theory account contrasting the designed slowness of the legislative 
process with executive administration).
 210 See Sharpe, supra note 200, at 3–5, 16; Breyer et al., supra note 198, at 35–42.
 211 See Chad Squitieri, Administrative Virtues, 76 Admin. L. Rev. 599, 648–49 (2024).
 212 See West Virginia v. EPA, 597 U.S. 697, 737 (2022) (Gorsuch, J., concurring).
 213 1958 Const. art. 34 (Fr.). Several cases have expanded on this point. See, e.g., CE Ass., 
June 28, 2002, Rec. Lebon 23,2276 (holding that courts have the power to overrule agency actions 
where the agency interpretation contravenes or exceeds the scope of the statutory delegations, 
to ensure that core functions remain controlled by the legislature); Conseil constitutionnel [CC] 
[Constitutional Court] decision No. 86-224DC, Jan. 23, 1987, J.O. 924 (holding that certain essential 
functions, such as the power to regulate competition, could not be delegated to administrative 
agencies without clear legislative authorization); CE Ass., Nov. 24, 1961, 52.262, Rec. Lebon 48,841 
('nding an agency action invalid for being authorized by a delegation that is overly broad and 
vague); CE Ass., July 3, 1996, Rec. Lebon 255 (holding that administrative actions, including those 
by delegated authorities, must comply with higher principles); CE Ass., Oct. 27, 1995, Rec. Lebon 
372 (holding that administrative authorities with delegated powers may ensure public order and 
uphold human dignity, even if these are not explicitly mentioned in the delegation). In Germany, 
see Grundgesetz [GG] [Basic Law] art. 12(1), translation at http://www.gesetze-im-internet.de/



2026] TAKING LEGALITY SERIOUSLY 153

captures the idea that “[o]nly the legislature may make laws; only the 
executive may enforce them; [and] only judges may adjudicate.”214 In 
Israel, the “primary arrangements doctrine” provides that only the 
legislature can make “primary” arrangements; regulation must limit 
itself to “secondary” arrangements of lesser scope and signi'cance.215 
South Africa features a similar doctrine, as well.216

Israel illustrates how this doctrine is articulated in terms of legality. 
The “primary arrangements doctrine” was 'rst introduced in the 1998 
case Rubinstein v. Minister of National Security.217 Rubinstein dealt with 
the legality of rules issued by the Minister of Defense that extended 
and expanded a highly controversial arrangement that exempted 
ultra-Orthodox Yeshiva students from mandatory military service.218 In 
1948, the year Israel was established, Prime Minister David Ben-Gurion 
had exempted a 'xed quota of 400 Yeshiva students per year.219 By 1996, 
the exemption had become automatic and included roughly 30,000 
students.220 Writing for the Court, Chief Justice Aharon Barak explained:

[W]here governmental action is enshrined in a regulation or an 
administrative guideline, then the general policies and basic criteria 
constituting the basis of the action must be established in legislation, 
pursuant to which the regulation was enacted or the administrative 

englisch_gg/index.html [https://perma.cc/U477-DBJ2], which allows occupational freedom to be 
limited “by or pursuant to a law.”
 214 See Currie, supra note 48, at 2115; see also The Rule of Law – Dynamics and Limits of a 
Common European Value, Council of Eur. (Sep. 20, 2019), https://www.coe.int/en/web/dlapil/-/the- 
rule-of-law-dynamics-and-limits-of-a-common-european-value [https://perma.cc/XT6A-ESGB]  
(further explaining legality requirements in German administrative law).
 215 See HCJ 3267/97 Rubinstein v. Minister of Def., 14 IsrLR 139, 164–85 (1998).
 216 South Africa has developed a robust body of separation of powers case law covering this 
ground. See, e.g., Phineas M. Mojapelo, The Doctrine of Separation of Powers (a South African 
Perspective), Advocate, Apr. 2013, at 37, 40–41; Int’l Trade Admin. Comm’n v. SCAW S. Afr. (Pty) 
Ltd. 2010 (4) SA 618 (CC) at 25–27, 58–62 (upholding antidumping duties imposed by the Minister 
of Trade and Industry based on recommendations by a domestic international trade commission); 
Just. All. of S. Afr. v. President of the Republic of S. Afr. 2011 (5) SA 388 (CC) at 35–36 (invalidating 
a delegation to the President of South Africa of the power to extend the term of of'ce of the 
Chief Justice of the Constitutional Court); Exec. Council of the W. Cape Legislature v. President 
of Republic of S. Afr. 1995 (4) SA 877 (CC) at 132–38 (invalidating an attempted exercise by the 
President of temporarily delegated power to amend a statute on grounds that the constitution 
permits Parliament to delegate subordinate regulatory authority, but not plenary regulatory 
authority). In several cases, the South Africa Constitutional Court stepped in to overturn a 
lower court decision that had invalidated an executive action, on grounds that the lower court 
had overstepped its boundaries and intruded on a matter of executive discretion. See, e.g., Nat’l 
Treasury v. Opposition to Urban Tolling All. 2012 (6) SA 223 (CC) at 31–35; Nat’l Dir. of Pub. 
Prosecutions v. Freedom Under L. 2014 (4) SA 298 (SCA) at 25–26; Minister of Health v. New 
Clicks S. Afr. (Pty) Ltd. 2006 (2) SA 311 (CC) at 13–19.
 217 See Rubinstein, 14 IsrLR at 164–65.
 218 See id. at 147–55.
 219 See id.
 220 See id. at 150–52.
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decision adopted. In more “technical language,”  .  .  .  “primary 
arrangements” that determine general policy and the guiding 
principles, must be enshrined in statute (Knesset Legislation), 
whereas regulations or administrative guidelines must only determine 
“secondary arrangements.”221

Chief Justice Barak acknowledged that there is no clear line 
between “primary” and “secondary” arrangements:

[T]he nature of the arrangement, its social implications, and the 
degree of violation of individual freedom are all factors that in-uence 
the scope of the primary arrangement and degree of speci'cation 
required thereof. Furthermore, the dictates of today’s reality 
necessitate compromising between principles and the imperatives of 
everyday life. In a modern democratic regime, it is dif'cult to fully 
realize the principles enshrined in primary arrangements. Quite often, 
compromise is required for reasons of administrative ef!ciency, in 
order to ensure public welfare. Even so, as a matter of principle, this 
does not detract from the power and the validity of the basic rule.222

Somewhere between an individual case-by-case exemption from the 
draft and a mass one applying to tens of thousands, the Court drew the 
line of majorness indicating a primary arrangement.223

The same balancing act can be found in Germany, whose 
constitution, the Basic Law of 1949, establishes a 'rm grounding for 
public administration, subject to clear, explicit limits.224 Article 80(1), 
the Basic Law’s main delegation clause, authorizes national and state 
executive branch of'cials to issue regulations (Rechtsverordnungen) 
having the force of law, but “[t]he content, purpose and scope of the 
authority conferred shall be speci'ed in the law.”225

 221 Id. at 164.
 222 Id. at 184 (emphasis added); see also id. (“As we have observed, the distinction between 
primary and secondary arrangements cannot be precisely drawn, because it varies from issue 
to issue. The reality of life often necessitates a compromise between the basic rule and other 
considerations, primarily considerations of ef'ciency. Indeed, the legislature is familiar with the 
material, as well as with the extent of its capacity to deal with the material within the temporal 
con'nes within which it operates. It also understands the need to delegate the establishment of 
arrangements that require expertise and professionalism to the executive branch.”).
 223 See id. at 204.
 224 See Basic Law arts. 33–36, 44, 84–91, 108; see also Donald P. Kommers & Russell A. 
Miller, The Constitutional Jurisprudence of the Federal Republic of Germany 42–76 (3d ed. 
2012) (discussing German constitutional law more generally).
 225 Basic Law art. 80(1). In addition, the legal basis of any such authorization must appear 
in the regulation, and “[i]f the law provides that such authority may be further delegated, such 
subdelegation shall be effected by statutory instrument.” Id. As one commentary on the Basic Law 
notes, article 80 represents a “conscious response” to the Weimar practice of conferring virtually 
unlimited discretion on executive of'cials to carry out the will of the lawmaker. Currie, supra 
note 48, at 2141–42. According to this discussion, the Weimar Constitution contained no provision 
expressly regulating the delegation of legal authority to the executive, permitting the President to 
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The German Federal Constitutional Court, one of the strongest in 
the world by reputation, has enforced the legality principle zealously, 
if not rigidly.226 The seminal case was the Price Control decision.227 
Section 2 of the Price Control Act authorized the Federal Minister 
for Economic Affairs to set prices by issuing individual administrative 
orders (Verfügungen) as well as regulations.228 The Court upheld the 
delegated authority but warned that, as a rule, the content, purpose, 
and extent of the delegated authority authorizing such rules had to be 
provided by statute: “If the authority of the executive is not suf'ciently 
restricted, then the executive is no longer executing the law  .  .  .  but 
making decisions in the legislature’s place.”229

A few decades later, in a case about nuclear regulation, the German 
court clari'ed that it was the legislature’s duty to “make all crucial deci-
sions in fundamental normative areas,” especially where basic rights 
were affected.230 This early statement of the “essential matters” doctrine 
(Wesentlichkeitstheorie) clari'ed that these would include “restraints 
upon fundamental rights contained in the Constitution,”231 or “funda-
mental normative areas”232 that are of “great signi'cance for state and 
society,”233 and some extend the theory to “more general state actions 
that nevertheless can be characterized as particularly meaningful for 
the community.”234 In like fashion, in a case concerning the regulation 
of physicians’ guilds, the court emphasized that it was the responsibility 
of Parliament “above all to resolve the open issues of community life in 
the process of determining the public will by weighing the various and 
sometimes con-icting interests.”235

rule without parliamentary interference much of the time. See id. Framers of the Basic Law of 1949 
concluded that the lack of a check on the executive is what allowed Hitler to legally dissolve the 
Reichstag. See id. at 2131–32. Article 80 was the framers’ reaction to this experience. See id.
 226 Oren Tamir emphasizes that the Court has “substantially relaxed” an initially rigid 
approach to statutory delegations of power by the Parliament, suggesting that German courts 
will insist on further parliamentary speci'cation of delegations to the executive only in “essential 
matters.” See Tamir, supra note 6, at 596–97.
 227 Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court], Nov. 12, 1958, 8 
Entscheidungen des Bundesverfassungsgerichts [BVerfGE] 274, ¶¶ 325–26; see Currie, supra note 
48, at 2137.
 228 See 8 BVerfGE 274, ¶ 325–26.
 229 See id.; Currie, supra note 48, at 2138 (quoting 8 BVerfGE 274, ¶ 325).
 230 See BVerfG Aug. 8, 1978, 49 BVerfGE 89, ¶ 124–27.
 231 Id.
 232 Id.
 233 BVerfG, 1 BvR 2649/21, Apr. 27, 2022, ¶  125, https://www.bverfg.de/e/rs20220427_ 
1bvr264921en [https://perma.cc/6TGL-4JSL] (citing BVerfG Apr. 21, 2015, 139 BVerfGE 19, 
¶¶ 45–52; BVerfG Sep. 19, 2018, 150 BVerfGE 1, ¶¶ 97–194).
 234 See Russell A. Miller, Executive Extremes: German Lessons for Our Authoritarian Era 31  
(Aug. 7, 2020) (unpublished manuscript) (available at https://papers.ssrn.com/sol3/papers.cfm? 
abstract_id=3668748 [https://perma.cc/53R5-AZB3]).
 235 See Currie, supra note 48, at 2138 (quoting BverfG May 9, 1972, 33 BVerfGE 125, 158).
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Thus, across several jurisdictions where courts perform 
administrative review, a two-tier framework has emerged where the 
judiciary has required explicit statutory authorization for some admin-
istrative acts that are especially fundamental or potentially infringe 
on rights. Notably, unlike their global counterparts, American judges 
have not produced a uni'ed theory of majorness.236 Absent that, the 
MQD can be—and seemingly has been—applied in an unbounded 
manner against policies the Court dislikes.237 An analytic engagement 
with the legality principle and a comparative tour of other jurisdictions 
suggest that the MQD is best understood as a substantive canon aimed 
at defending legislative primacy.238 Similar to the NDD, the question of 
whether something is “major” or not turns not on legislative intent as 
Justices have recently claimed,239 but on the objective content and mode 
of the delegation.240 This purpose imposes logical limits on the MQD’s 
application. The following Sections develop an approach to the doctrine 
based on this insight.

III. From Legality Back to the Major Questions Doctrine

The MQD is best understood as a substantive canon that seeks 
to submit administration to the rule of law.241 Legality requires every 
government action to be traced to legislative authorization, but it is not 
a doctrine that can be rigidly applied.242 Rather, it should be treated as 
a principle that must always be balanced against other goals, primarily 
ef'ciency.243 This is where majorness tests should come in, as a way to 
balance the potential risks and bene'ts of agency actions against the 
clarity of the legislative authorization.

Yet the current application of the MQD is nothing like that. As 
used by the Roberts Court, the doctrine has become a command to 
judges to ignore the rules of ordinary statutory interpretation and strike 
down agency actions simply because the resulting programs are large.244

 236 See U.S. Telecom Ass’n v. FCC, 855 F.3d 381, 419 (D.C. Cir. 2017) (Kavanaugh, J., dissenting 
from the denial of rehearing en banc) (providing a vague explanation of where the MQD, and thus 
the majorness test, comes from).
 237 See id. at 419–22; see also supra note 47 for a discussion of Democratic administration 
defeats under the MQD, which the Court has not applied against a Republican administration.
 238 Discussing this point, compare, for example, Walters, supra note 6, at 490 (defending the 
assertion), with Krishnakumar, supra note 99, at 1150–54 (arguing against the assertion).
 239 See Biden v. Nebraska, 600 U.S. 477, 510–11 (2023) (Barrett, J., concurring) (disputing that 
the MQD is a “clear statement” rule).
 240 See, e.g., supra notes 40–47 and accompanying text.
 241 See supra Part II.
 242 See supra notes 207–11 and accompanying text.
 243 See supra notes 167–70 and accompanying text.
 244 See Deacon & Litman, supra note 6, at 1088; Krishnakumar, supra note 99, at 1159–62; 
see also infra Section IV.A (applying this Article’s test to the student loan case).
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In other words, the Court employs the rhetoric of legality while 
simultaneously overlooking—or ignoring—its most fundamental 
aspect: Legality is a question of degree, not a binary. It is a 'rst principle 
that must be balanced against other considerations and ideals, primarily 
ef'ciency and effective government.245

A. The MQD Revised – Between Majorness and Ambiguity

If the MQD really is a safeguard of the rule of law and not a rhetorical 
tool for dismantling policies judges oppose, then it should not operate as 
a binary test determined solely by the majorness of a question. Instead, 
this Article presents a reframed MQD as a structured, transparent, and 
context- sensitive approach instead of a blunt antiregulatory instrument. 
This approach is illustrated by the following chart:

Table 1: Majorness Test

This new model replaces the MQD’s binary logic—classifying 
actions as either major or not major—with a matrix that cross tabulates 
two dimensions: (1) the scale of the action, or how “major” the question 
is in terms of breadth and stakes, and (2)  the mode of delegation, or 
how clear or ambiguous the statutory authorization is. Within scale, it 
identi'es three main zones: total delegations, which are unlawful per se; 

 245 See supra Section II.D for a discussion of how other countries with more explicitly 
developed principles of legality apply this balance.

Scope of Authority
(“Majorness”)

Mode of 
Delegation
(“Ambi-
guity”)

Total 
Delegation

Major
MinorMajorness of 

Risk
Majorness of 

Scale

Clear

(1a) Clear  
abdication 
of legislative 
power
The Goodness 
& Niceness 
Comm’n.

(2ai) Potential 
risk and clear
TikTok ban 
(TikTok v. 
Garland)

(2aii) Broad 
and clear
EPA air quality 
standards 
(Whitman 
Trucking)

(3a) 
Narrow 
and 
clear
Paper 
clips

Ambig-
uous

(1b) Ambiguous 
abdication of  
legislative 
power
The Weimar 
Republic

(2bi) Potential 
risk and 
ambiguous
Abortion  
pill ban  
(hypothetical 
Comstock Act 
enforcement)

(2bii) Broad 
and ambiguous
Student loan 
debt relief 
(Biden)

(3b) 
Narrow 
and 
ambig-
uous
Paper 
clips

Lawful     Unlawful     Requires contextual analysis 
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minor actions, which are lawful per se; and a broad middle category of 
major actions, whose lawfulness depends on both the clarity of statutory 
authority and whether the action infringes on individual rights or the 
political process.

Before expanding on majorness, the focus of this Article, the 
vertical axis of the table (the mode of delegation or “ambiguity”) needs 
clari'cation. This concept refers to the speci'city with which Congress 
grants authority to an administrative body. Although easily understand-
able, this factor is not self-evident to apply.246 Illustrating the dif'culty, 
the Court has disagreed over whether open-ended language is “broad,” 
an unambiguous delegation, or “vague,” an ambiguous one.247

In assessing the “gap” between a statute’s text and an agency 
action, judges should consider factors like the statute’s age, the clarity 
of its language, and its germaneness to the proposed action.248 Similarly, 
judges have taken an action’s newness and the extent to which it is a 
departure from prior practice as indicators of a lack of authority.249 
Scholars have highlighted the temporal problem that arises when agen-
cies and courts advance a radical new interpretation of an old statute,250 
and, as a judicial matter, judges should require stricter scrutiny for an 

 246 The Supreme Court’s warring “textualisms,” its internal divide over how and whether to 
apply the “history and tradition” modality, and its frequent clashes over whether considerations of 
ef'cacy and deference are appropriate for judicial cognizance, speak to a Court in a methodological 
crisis. For sources criticizing the Court’s methodological frameworks and pointing out internal 
divisions, see, e.g., Tara Leigh Grove, Comment, Which Textualism?, 134 Harv. L. Rev. 265, 279–90 
(2020); Eskridge, Jr. & Nourse, supra note 99, at 1768–77; Kevin Tobia et al., Statutory Interpretation 
from the Outside, 122 Colum. L. Rev. 213, 216 (2022).
 247 Compare West Virginia v. EPA, 597 U.S. 697, 721–23 (2022) ('nding open-ended statutory 
language a vague, ambiguous delegation), with Biden v. Nebraska, 600 U.S. 477, 533–34 (2023) 
(Kagan, J., dissenting) ('nding open-ended statutory language a broad, unambiguous delegation). 
Endorsing this distinction, see also Wurman, supra note 6, at 942–47.
 248 In his West Virginia concurrence, Justice Gorsuch suggested a similar list of criteria for 
de'ning “ambiguity” in this context, and this Article 'nds his framework helpful. West Virginia, 
597 U.S. at 746–48 (Gorsuch, J., concurring) (suggesting as relevant factors for de'ning ambiguity, 
the relied-on text’s overall place in a statutory scheme; the age and focus of the statute in relation 
to the problem the agency seeks to address; the agency’s past interpretations of the statute; and 
any possible mismatch between the agency’s challenged action and its expertise). On the age of 
legal texts and their interpretation, see generally Thomas W. Merrill, Interpreting an Unamendable 
Text, 71 Vand. L. Rev. 547 (2018); Jonathan H. Adler & Christopher J. Walker, Delegation and Time, 
105 Iowa L. Rev. 1931 (2020).
 249 See FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 155–56 (2000); Biden, 600 
U.S. at 501–02.
 250 Two thoughtful takes on the problem of time lags and statutory interpretation are Adler 
& Walker, supra note 248, at 1937 (suggesting that Congress should revive the practice of regular 
reauthorization of statutes that govern federal regulatory action); Jody Freeman & David B. 
Spence, Old Statutes, New Problems, 163 U. Pa. L. Rev. 1, 4 (2014) (arguing that agencies “may 
in fact be the most appropriate ‘statutory updaters’ in our separation of powers system, because 
they are more nimble than Congress, more accountable than courts, and more expert than both in 
responding to changing conditions”).
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agency program when its authorizing statute is very old. One example, 
discussed at length in Part IV, is the revival of birth control bans under 
the Comstock Act of 1873.251

This Article’s aim is not to de'ne an exhaustive list or provide 
a new theory of textual ambiguity, which has been done before.252 It 
merely suggests that a de'ned framework can help add transparency to 
the effort.

For simplicity’s sake, this chart breaks ambiguity into two results, 
but of course, statutory interpretation admits of a host of gradations 
on a spectrum of ambiguity. For the purpose of this MQD analysis, 
when a court cannot agree whether the text is ambiguous or not, the 
appropriate move is to treat the delegation as though it were, in fact, 
ambiguous, which raises the corresponding level of scrutiny.253

1. Scope of Authority (“Majorness”)

To understand what majorness is, it is helpful to understand 
what it is not. First, it is not about total delegations. Total delegations 
are a blank check, a complete abdication of legislative authority to 
the executive, either in a speci'c 'eld or all together. By erasing the 
separation between the legislator and the executive, such delegations 
threaten to dismantle legality entirely, both as a manifestation of 
law-bound governance and of the separation of powers.254 Regardless 
of whether their authorization is ambiguous or clear, total delegations 
are always prohibited.255 A worst-case example is the fate of Germa-
ny’s Weimar Republic (1919–1932), where a gridlocked Parliament, 
perpetually unable to act, legislated away its powers to Chancellor Adolf 
Hitler, eventually permanently.256 In an American context, a hypothet-
ical is supplied by Gary Lawson, who gives the example of Congress 

 251 See infra Part IV.B.
 252 See, e.g., Jonathan H. Choi, Measuring Clarity in Legal Text, 91 U. Chi. L. Rev. 1, 19–30 
(2024); Brian G. Slocum, Replacing the Flawed Chevron Standard, 60 Wm. & Mary L. Rev. 195, 
218–29 (2018).
 253 Calling for more empirical work in statutory interpretation, especially in de'ning 
“ordinary meaning,” see Tobia et al., supra note 246, at 213–14. Leading casebooks on statutory 
interpretation include William N. Eskridge, Jr., Philip P. Frickey & Elizabeth Garrett, Cases 
and Materials on Statutory Interpretation (2012); Linda D. Jellum, The Legislative Process, 
Statutory Interpretation, and Administrative Agencies (2d ed. 2021); Caleb Nelson, Statutory 
Interpretation (2d ed. 2024).
 254 See Sunstein, supra note 6, at 318–21.
 255 See supra Table 1 at (1a), (1b). The Weimar Enabling Act of 1933 authorized the executive 
to draw up the budget, sign treaties, and issue laws without any input from Parliament whatsoever. 
See Gesetz zur Behebung der Not von Volk und Reich [Ermächtigungsgesetz] [Law to Remedy 
the Distress of the People and the Reich], Mar. 24, 1933, Reichsgesetzblatt [RGBl] at 141, §§ 1, 
4 (Ger.). This is a vague delegation. 
 256 See Ivan Ermakoff, Ruling Oneself out: A Theory of Collective Abdications 17–20 
(2008).
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creating the “Goodness and Niceness Commission” and giving it power 
“to promulgate rules for the promotion of goodness and niceness in all 
areas within the power of Congress under the Constitution.”257

The ban on total delegations (the left hand column of Table 1) 
corresponds descriptively to the NDD.258 Although the latter doctrine 
acts on statutes, not regulations, it is underscored by a similar logic to 
the MQD: Both doctrines make legality turn on a substantive judgment 
about a delegation’s content and scale.259 By the same token, a reformed 
MQD test can help keep the NDD in its proper place by showing that 
the ban does not apply to all broad delegations, just total ones.260

The MQD is also not about minor actions. These actions should 
always be permitted regardless of the mode of delegation, clear or 
ambiguous.261 Minor actions typically involve routine, technical, or 
narrowly focused regulatory decisions that fall within an agency’s 
established area of expertise, where the economic or social impact is 
limited. The paradigmatic example here would be the monthly paper 
clips order.262 Prosecutorial discretion in setting enforcement priorities 
under a given statute is another example.263 The manner and timing 
by which individuals appearing in immigration court are required to 
pay fees to the government would be another.264 Minor delegations are 
generally unproblematic and do not require clear authorization,265 but 
of course, telling apart major and minor delegations is not always easy.

“Major” actions—that is, neither minor nor total delegations—
require greater nuance. Major actions can be of two types: those that 
entail risk to rights or the political process and those that do not but 
are still of extraordinarily broad scale and in-uence. Both types are 
applications of the legality principle, but each requires a different 

 257 Lawson, supra note 113, at 1239.
 258 Thus far, a kinship between the NDD and the MQD on separation of powers grounds 
has been hinted at by one wing of the Supreme Court, but this rationale has not commanded a 
majority. See Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., Occupational Safety & Health Admin., 
595 U.S. 109, 124 (2022) (Gorsuch, J., concurring) (arguing that the two are both “designed to 
protect the separation of powers and ensure that any new laws governing the lives of Americans 
are subject to the robust democratic processes the Constitution demands”).
 259 See supra Section II.C; Manning, supra note 138, at 237–46.
 260 See, e.g., Manning, supra note 138, at 237–46 (reviewing the doctrine’s limited application, 
especially in light of the intelligible principle test).
 261 See supra Table 1 at (3a), (3b).
 262 See supra notes 19–20 and accompanying text.
 263 See, e.g., United States v. Texas, 599 U.S. 670, 674 (2023) (holding that states have no 
standing to challenge prosecutorial discretion exercised by the executive branch in immigration 
enforcement).
 264 Exec. Off. for Immigr. Rev., U.S. Dep’t of Just., Immigration Court Practice Manual 
§  3.4 (2024), https://www.justice.gov/eoir/reference-materials/ic/chapter-3/4 [https://perma.cc/
VYZ5-T9UT]. The Authors would like to thank Katie Meyer for this example.
 265 See Dotan, supra note 158, at 382–85.
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treatment under the MQD. Major questions that infringe on rights or the 
political process will always require explicit and clear authorization.266 
Those that do not but are still major due to their scale alone are 
permissible when the delegation is clear267 and may also be permissible 
even when the authorizing legislation is ambiguous268 depending on 
context and institutional factors.

Legality rests on two distinct but complementary and 
interconnected theoretical bases: the liberal and the democratic.269 
Certain commonalities in how majorness is de'ned across national 
jurisdictions demonstrate that although there is no single, clear line 
separating legislation from execution and no uniform de'nition of 
majorness, different articulations of the concept consistently correspond 
to one or both foundational principles of legality.270 The 'rst, rooted in 
classical liberal thought, sees legality as a safeguard against arbitrary 
power.271 Resting on this foundation is the concept of majorness of 
risk, requiring that any infringement on individual rights or democratic 
institutions be grounded in clear legislative authorization.272 This 
framework emphasizes the burdens of lawmaking as essential protection 
for liberty, ensuring that the exercise of state power is constrained by 
formal processes.273 The second foundation of majorness draws on dem-
ocratic self-rule, viewing the legislature as the most legitimate site of 
collective decision-making.274 On this account, majorness of scale aims 
to ensure that signi'cant policy decisions—especially those with wide 
social and economic impact—are made through public deliberation by 
elected representatives, thus promoting democratic accountability and 
mitigating the risks of bureaucratic capture or executive overreach.275

In U.S. case law, the MQD has thus far focused exclusively on 
majorness of scale—intervening only in “extraordinary cases” involving 
questions of “vast economic and political signi'cance”276—while 
neglecting majorness of risk. In the Sections that follow, this Article 
elaborates on both dimensions through a comparative lens and proposes 
how a more integrated approach, attentive to the mode of delegation, 
could inform the MQD’s application in the American context.

 266 See supra Table 1 at (2aii), (2bii).
 267 See supra Table 1 at (2ai).
 268 See supra Table 1 at (2bi).
 269 See supra notes 129–56 and accompanying text.
 270 See supra Section II.D.
 271 See supra notes 129–38 and accompanying text.
 272 See supra Table 1 at (2aii).
 273 See supra notes 129–38 and accompanying text.
 274 See supra notes 139–56 and accompanying text.
 275 See id.
 276 See, e.g., West Virginia v. EPA, 597 U.S. 697, 716, 721 (2022).
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a. Majorness of Risk

The most critical point of difference between the American MQD 
and foreign formulations is that other jurisdictions make rights involve-
ment an automatic indicator of majorness.277 Justice Barak made the 
point explicitly, explaining that because human rights “form the central 
tenet of democracy,” these may only be infringed according to clear 
legislative authorization:

[T]he violation of human rights, even when it promotes the values 
of the state, is for a worthy purpose and does not exceed that which 
is necessary, must be prescribed by a law specifying the primary 
arrangements. Indeed, one cannot be satis'ed with the formal dele-
gation of legislative authority to the executive branch.278

Time and again, foreign courts have connected “majorness” 
to rights infringements.279 For example, in 2010, the Israeli court 
prohibited the government from using police roadblocks set up for 
operational purposes as sites for tax collection, stressing that when 
administrative actions have the potential to harm individual rights, “the 
authorization for [such] action must be clear, detailed and explicit in 
primary legislation.”280 In India, the Supreme Court determined that 
asking citizens to share their biometric data for an identi'cation was a 
violation of privacy, necessitating an authorizing statute.281 In Germany, 
the Federal Constitutional Court held, in a major 1978 opinion on the 
licensing and operation of nuclear reactors, that “the legislature is obli-
gated . . . to make all crucial decisions in fundamental normative areas, 
especially in those cases where basic rights become subject to govern-
mental regulation.”282

 277 See Dotan, supra note 142, at 406 (Israeli perspective); see also supra note 213 and 
accompanying text (German perspective).
 278 HCJ 3267/97 Rubinstein v. Minister of Def., 14 IsrLR 139, 179–80 (1998).
 279 On Israel, see generally HCJ 1437/02 Ass’n for C.R. in Isr. v. Minister of Pub. Sec., 
58(2) IsrSC 746 (2004) (holding that prison wardens blocking prisoners’ con'dential lawyer 
conversations violates their right to counsel, and such administrative authority must be explicitly 
granted by legislation as it infringes on fundamental rights); HCJ 7625/06 Rogachova v. The 
Ministry of Interior, [2016] IsrLR 39 (holding the Minister of Interior’s refusal to acknowledge 
the petitioner’s unorthodox conversion to Judaism must be explicitly authorized by legislation, 
as this decision impaired the petitioner’s fundamental, constitutional right to return to Israel); 
HCJ 7803/06 Abu Arfa v. Minister of Interior, Nevo Legal Database (Sep. 13, 2017) (Isr.) (holding 
the Minister’s decision to revoke the petitioners’ residency in Israel because they were elected 
to the Palestinian Parliament as representatives of a party af'liated with Hamas, is a primary 
arrangement as it infringed on their fundamental right to settle in Israel as native residents of East 
Jerusalem and must therefore be authorized in a statute).
 280 HCJ 6824/07 Manaa v. Isr. Tax Auth., 17(2) IsrSC 479, 479–80 (2012).
 281 See Puttaswamy v. Union Of India, [2018] 8 SCR 1, 192–93 (India).
 282 BVerfG Aug. 8, 1978, 49 BVerfGE 89, ¶  126–27 (Ger); see also Basic Law art. 80 
(the German constitutional provision authorizing delegations).
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In both Israel and Germany, any action with the potential to infringe 
on individual rights is considered major.283 This does not make such 
actions illegal per se, but they require clear and speci'c authorization.284 
Moreover, when an actual infringement of rights is involved, courts 
apply their version of the MQD more strictly in proportion: The more 
severe the infringement, the greater the degree of explicitness required 
in the statute,285 and vice versa.286

In contrast, the U.S. Supreme Court has not considered rights 
infringement as a factor in evaluating the constitutionality of agency 
action, relying instead on “economic and political signi'cance”287 
seemingly to the exclusion of all other factors.288 This Article’s model 
supports treating rights infringement as an indicator of majorness 
per se, although this does carry its own risks. There remains the basic 
question of which rights trigger majorness review. Rooted in rule of 
law commitments and liberal-democratic political theory, this Article 
proposes a relatively disciplined conception of rights—focusing primarily 
on classical liberal rights such as autonomy and speech, and core demo-
cratic rights like voting. This minimalist approach is not only principled 
but also strategic: Rights can be—and have been—weaponized. As the 
critical legal studies movement teaches, rights discourse can entrench 
existing hierarchies under the guise of neutrality and universality.289 
The American experience with economic rights—especially freedom 
of contract, as seen in Lochner v. New York290—demonstrates how 
courts have used rights based reasoning to obstruct redistributive and 
regulatory efforts.291 Although liberal rights, including property, can also 
be weaponized, their potential for misuse does not negate the need for 
protection—both as applied to substantive constitutional review and 

 283 See supra notes 225 (Germany), 279 (Israel).
 284 See supra notes 280–82 and accompanying text.
 285 See Dotan, supra note 142, at 407. Also of note is India, which applies a proportionality 
standard and balancing to executive actions that infringe on rights. See Gautam Bhatia, India’s 
Executive Response to COVID-19, Regul. Rev. (May 4, 2020), https://www.theregreview.
org/2020/05/04/bhatia-indias-executive-response-covid-19/ [https://perma.cc/7ELP-R93D]; Puttas-
wamy, 8 SCR at 192–94 (establishing biometric privacy as a right under law).
 286 See HCJ 4491/13 Acad. Ctr. for L. & Bus. v. Gov’t of Isr., 67(1) IsrSC 177, 216 (2014)  
(“[I]t is possible to satisfy the requirement [with a] more relaxed form of explicit authorization 
when it comes to establishing an initial arrangement that [does not] involve[] a violation of 
fundamental rights.”).
 287 King v. Burwell, 576 U.S. 473, 486 (2015) (quoting Util. Air Regul. Grp. v. EPA, 573 U.S. 
302, 324 (2014)).
 288 See Levin, supra note 6, at 930–34.
 289 For a classic critique of rights, see generally Duncan Kennedy, The Critique of Rights in 
Critical Legal Studies, in Left Legalism/Left Critique 178 (Wendy Brown & Janet Halley eds., 
2002).
 290 198 U.S. 45 (1905).
 291 See Cass R. Sunstein, Lochner’s Legacy, 87 Colum. L. Rev. 873, 877–79 (1987).
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in the requirement of explicit authorization to infringe upon rights, 
which lies at the heart of the rule of law and the prevention of arbitrary 
power.292

Thus, majorness of risk of potential infringement on rights should 
require clear and speci'c legislative authorization. But where the 
action is based on clear and speci'c authorization in a statute, taking 
legality seriously as the MQD’s animating logic also requires courts 
to authorize the action despite this risk.293 Consider the recent ban 
on social media giant TikTok as an example. In winter 2024, Congress 
passed the Protecting Americans from Foreign Adversary Controlled 
Applications Act,294 which prohibits TikTok’s operations in the United 
States unless it undergoes a quali'ed divestiture from its parent com-
pany, ByteDance.295 In TikTok v. Garland,296 the Supreme Court upheld 
the statute against a First Amendment challenge and did not discuss 
questions of majorness.297 Since then, President Trump has delayed 
enforcement of the ban three times.298 But imagine a hypothetical chal-
lenge to the Department of Justice’s actions carrying out the ban.299 
Although major in its risk to rights, the executive branch’s actions in 
enforcing it would rest on clear and very speci'c authorization. After 
all, the statute expressly names TikTok and ByteDance, established the 
conditions under which the ban applies, and set forth detailed criteria 
for exemption.300 Therefore, under this Article’s approach, the enforce-
ment would be lawful despite its majorness of risk. Now, what if the 
ban had occurred under an ambiguous statute?301 This Article suggests 

 292 See supra notes 129–38 and accompanying text.
 293 See supra Table 1 at (2ai).
 294 Protecting Americans from Foreign Adversary Controlled Applications Act, Pub. L. No. 
118-50, div. H, 138 Stat. 955 (2024).
 295 See id. § 2, 138 Stat. at 955–59.
 296 604 U.S. 56 (2025).
 297 See id. at 80.
 298 See Alan Z. Rozenshtein, The TikTok Ban that Wasn’t, Brookings (June 20, 2025), 
https://www.brookings.edu/articles/the-tiktok-ban-that-wasnt/ [https://perma.cc/2YXZ-FBV8]. 
This action itself raises the question of whether the President may decline to enforce a statute 
by invoking his national security powers. Compare id. (casting the enforcement delays as an 
executive subversion of the law), with Charlotte Scott, Legality of Trump Postponing Enforcement  
of TikTok Ban, Spectrum News (Apr. 18, 2025, at 14:53 ET), https://spectrumnews1.com/wi/ 
milwaukee/news/2025/04/18/trump-tiktok-china-tariffs- [https://perma.cc/3QMP-JW8F] (explaining  
the potential inherent foreign affairs and national security authority the executive may have to 
delay enforcement).
 299 The Act directs the Attorney General to investigate violations of the bill and enforce the 
bill’s provisions. § 2(d)(2), 138 Stat. at 957. Entities that violate the Act are subject to civil penalties 
based on the number of users. Id. § 2(d)(1), 138 Stat. at 957.
 300 However, the fact that the statute “names names,” so to speak, might raise the problem of 
generality. See Dyzenhaus, supra note 176, at 318; Bloch, supra note 177, at 115. But in any case, the 
agency action here is clearly authorized.
 301 See supra Table 1 at (2bi).
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a sliding scale approach: The greater an action’s potential for infring-
ing on rights and the more fundamental the rights are, the clearer the 
delegation must be for the action to be lawful. Therefore, as will be 
discussed in Section IV.B, actions that violate fundamental rights and 
which rest on ambiguous legislation should not be upheld.302

Consistent with John Hart Ely’s stated concerns, another dimension 
of majorness of risk is based on the Court’s role of “keep[ing] the 
machinery of democratic government running as it should,”303 requiring 
scrutiny of executive action that threatens the democratic order in 
some general way. The past several decades of global politics have 
been marked by a trend of democratic backsliding in which regimes 
governed by what Kim Lane Scheppele calls “legalistic autocrat[s]” 
employ technically legal mechanisms to erode institutional checks 
and balances to strengthen the executive.304 These actors strategically 
weaken the judiciary, the media, and other democratic guardrails, all 
while maintaining the outward appearance of legality and democratic 
process to preserve legitimacy.305

In response, courts around the world have begun developing 
new constitutional doctrines aimed at safeguarding democratic “core 
principles” or the “basic structure” of constitutional governance.306 
Majorness can likewise be a check on executive power by requiring 
that, when infringing rights or when regulating important matters, the 
executive operates according to clear authorization. Majorness is thus 
an especially important test in conditions of democratic backsliding and 
executive overreach. As Justice Rubinstein noted in a recent case, 

In practice the principle of separation of powers is not implemented 
hermetically, and not for practical reasons  .  .  .  . However, the core 
of the principles . . . is strong and exists, otherwise the government, 
which is in practice the strongest of the authorities in everyday terms, 
would be allowed to do as it pleases, and democracy would have 
nothing to do with it.307

Majorness tests could act more explicitly in defense of the political 
process. In cases where an agency or the President acts in a way that 
risks democratic institutions or the political process, they would require 
clear and speci'c authorization in a statute. An example would be an 

 302 See infra Section IV.B.
 303 John Hart Ely, Democracy and Distrust: A Theory of Judicial Review 76 (1980).
 304 See Kim Lane Scheppele, Autocratic Legalism, 85 U. Chi. L. Rev. 545, 581–82 (2018).
 305 See id. at 549–50.
 306 See, e.g., Manuel José Cepeda Espinosa & David Landau, A Broad Read of Ely: Political 
Process Theory for Fragile Democracies, 19 Int’l J. Const. L. 548, 556 (2021); Stephen Gardbaum, 
Comparative Political Process Theory II, 14 Glob. Constitutionalism 219, 234, 236 n.88 (2025).
 307 HCJ 4374/15 Movement for Quality Gov’t v. Prime Minister, Nevo Legal Database, ¶ 127 
(Mar. 27, 2016) (Isr.).
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executive order defunding another branch of government, such as the 
executive branch refusing to spend apportioned funds to pay judges’ 
salaries. Such an act would risk the dismantling of the judiciary and 
would thus require absolutely clear and speci'c authorization. Similar 
application of majorness have been found in systems with problems of 
executive overreach, such as South Africa and India.308 For instance, in 
India the Court held that it would violate constitutional principles for 
the executive to invoke emergency government to extend power over 
state governments, or to issue and reissue executive orders inde'nitely 
in order to bypass the legislative process.309 Analogous provisions of 
U.S. constitutional law prevent the executive from making permanent 
institutional changes during a state of emergency; majorness can capture 
and protect this dimension of the political process as well.310

Majorness of risk, especially in the latter of sense of democratic 
institutions, is a risky test itself. Any judicial doctrine that turns on the 
defense of constitutional structure or values leave enormous discretion 
for judges.311 For instance, Justice Gorsuch suggests that majorness 
review should apply to actions affecting the constitutional structure 
of federalism: While colorable as a constitutional ideal, the proviso is 
largely undefended and unexplained.312

 308 See supra note 216 (discussing South Africa); infra note 309 (discussing India); see also 
Puttaswamy v. Union Of India, [2018] 8 SCR 1, 192–94 (India) (striking down a law that severely 
infringed on the right to privacy as it was passed without clear constitutional authorization).
 309 See S.R. Bommai v. Union of India, [1994] 2 SCR 644, 948–50 (India); P.C. Wadhwa  
v. Union of India, [1964] 4 SCR 598, 600, 629 (India). For additional executive power cases 
involving questions of legality, see, e.g., Rustom Cavasjee Cooper v. Union of India, [1970] 3 SCR 
530, 532–34 (India) (holding that a presidential ordinance nationalizing banks could be challenged 
and declaring the act authorizing the President’s use of authority invalid); A.K. Roy v. Union of 
India [1982] 2 SCR 272, 300–01 (India) (examining the circumstances under which ordinances can 
be promulgated by the President and Governor and highlighting the need for a valid justi'cation 
when issuing an ordinance, particularly one that affects fundamental rights such as freedom of 
movement).
 310 See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587–89 (1952). For more on 
regulation of emergency legal powers, see generally William E. Scheuerman, Emergency Powers, 2 
Ann. Rev. L. & Soc. Sci. 257 (2006).
 311 See Carlos Bernal, Unconstitutional Constitutional Amendments in the Case Study of 
Colombia: An Analysis of the Justi!cation and Meaning of the Constitutional Replacement Doctrine, 
11 Int’l. J. Const. L. 339, 357 (2013); Chintan Chandrachud, Constitutional Interpretation, in  
The Oxford Handbook of the Indian Constitution 73, 92–93 (Sujit Choudhry et al. eds., 2016).
 312 From the perspective of protecting constitutional values and structures, it seems odd that 
Gorsuch gives no attention to an executive branch action that “intrud[es] into an area” belonging 
to Congress, suggesting that he places greater weight on states’ rights than protecting the powers 
of the legislature. West Virginia v. EPA, 597 U.S. 697, 744 (2022) (Gorsuch, J., concurring) (arguing 
that majorness should lie where a regulatory action “intrude[s] into an area that is the particular 
domain of state law,” while conceding that his “list of triggers may not be exclusive”).
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b. Majorness of Scale: Who Should Act?

Legality, as this Article has shown, is grounded in two distinct yet 
complementary traditions, the liberal and the democratic.313 Majorness 
of risk is based on the former tradition, as a check against arbitrary 
power. Majorness of scale is based on the democratic principle of self-
rule, requiring that fundamental questions of public life be decided by 
the legislature. As then-Judge Stephen Breyer explained in a much-
cited 1986 article, “Congress is more likely to have focused upon, and 
answered, major questions, while leaving interstitial matters to answer 
themselves in the course of the statute’s daily administration.”314 
Different national jurisdictions have employed various criteria as 
they attempt to distinguish between “major,” “primary,” or “essential” 
arrangements that should be set by the legislature, versus “interstitial” 
minor decisions.315

In several jurisdictions, majorness of scale is de'ned to mean 
actions that trench upon certain areas of policy. In Germany, these 
are called “fundamental normative areas.”316 In France, these areas are 
de'ned in the constitution itself to include territorial organization, 
national defense, election law, the de'nition of felonies, environmental 
protection, taxation, labor and employment law, revenue and spending, 
regulation of the economy, and the rights of citizenship and reproductive 
autonomy.317 For example, the French Constitutional Council held 
parliamentary oversight was necessary to authorize agency action in 
a sensitive policy area like bioethics.318 In Germany, regulation of free-
dom of assembly, military deployments, and the budget, among others, 
have been held to require authorization in statute.319

Another consideration under majorness is the size and scale of 
the action. Under the formulation of “deep ‘economic and political 
signi'cance,’”320 this has been the most consistently applied criterion 
in the United States.321 In Israel’s Yeshiva case, involving an exemption 
from military conscription for the Orthodox, the court de'ned the 

 313 See supra notes 129–56 and accompanying text.
 314 Stephen Breyer, Judicial Review of Questions of Law and Policy, 38 Admin. L. Rev. 363, 
370 (1986).
 315 See supra Section II.D.
 316 See BVerfG Aug. 8, 1978, 49 BVerfGE 89, ¶ 126–27 (Ger.).
 317 See 1958 Const. 34 (Fr.).
 318 See CC decision No. 2004-498DC, July 29, 2004, J.O. 14,077 (Fr.).
 319 See generally BVerfG May 14, 1985, 69 BVerfGE 315 (Ger.) (assembly); BVerfG July 12, 
1994, 90 BVerfGE 286 (Ger.) (military deployments); BVerfG May 25, 1977, 45 BVerfGE 1 (Ger.) 
(budget).
 320 See King v. Burwell, 576 U.S. 473, 486 (2015).
 321 See Levin, supra note 6, at 933–34. As Levin discusses, although the Court has also gestured 
at the idea that an agency acting “outside its ‘particular domain’” or invoking a “long-extant” 
statute in a new way would also trigger majorness, it failed to consider these factors in Biden  
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scope of primary arrangements as the “nature of the arrangement, its 
social implications, and the degree of violation of individual freedom,”322 
referring both to its immense political signi'cance and its effect upon 
30,000 individuals.323

Controversy has been held to be an indicator of majorness,324 but 
this criterion proves highly problematic. If reliance solely on economic 
cost is inadequate as a test for majorness, controversy-as-majorness 
presents an even more -awed standard because it is inherently manip-
ulable. Although controversy has theoretical appeal as a criterion of 
majorness because it connects to principles of democracy and self-rule, 
as Justice Kagan has noted, controversy may actually be a reason for 
courts to defer to agency interpretations, at least until the legislature 
has had occasion to speak again.325

Under our approach, large-scale policies with vast economic and 
political signi'cance are permissible, but they need to be authorized 
by Congress.326 A paradigmatic example of a major but unambiguous 
delegation which does not infringe on individual rights is the EPA’s 
revision of national ambient air quality standards for ozone and par-
ticulate matter under the Clean Air Act.327 Section 109 of the Clean Air 
Act gives the EPA authority to set national air quality standards at the 
level that, in the administrator’s judgment, is “requisite to protect the 
public health.”328 In Whitman v. American Trucking Ass’ns,329 the Court 
decided the EPA’s revised air quality standards were lawful, emphasizing 
that the Clean Air Act’s language was “absolute,” leaving no reason to 
doubt Congress’s intent to delegate.330 Importantly, Whitman was not 

v. Nebraska, a fact the dissent pointed out. See id. (quoting Biden v. Nebraska, 600 U.S. 477, 546 
(2023) (Kagan, J., dissenting)).
 322 See HCJ 3267/97 Rubinstein v. Minister of Def., 14 IsrLR 139, 184 (1998).
 323 See id. at 151–52. Scope is different from the idea of political controversy, which is rarely 
used as a test of majorness in other jurisdictions. Controversy was hazarded as a criterion for 
invalidating President Biden’s student loan debt relief program, but this Article agrees with Justice 
Kagan that political disagreement is a manipulable notion and, if anything, “provides yet more 
reason for the Court to adhere to its properly limited role.” Biden, 600 U.S. at 548 (Kagan, J., 
dissenting).
 324 See FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 161 (2000) (stating that 
administrative action regarding an issue that is “important, conspicuous, and controversial” must 
still be addressed by legislation, implying importance does not count against majorness (quoting 
id. at 190 (Breyer, J., dissenting))); Biden, 600 U.S. at 503 (implying majorness from the “sharp 
debates generated by the Secretary’s extraordinary program” compared to the unanimous passage 
of the HEROES Act).
 325 See Biden, 600 U.S. at 547–48 (Kagan, J., dissenting).
 326 See supra Table 1 at (2bii).
 327 42 U.S.C. §§ 7401–7671q.
 328 Id. § 7409(b).
 329  531 U.S. 457 (2001).
 330 See id. at 465 (quoting David P. Currie, Air Pollution: Federal Law and Analysis 4–15 
(1981)).
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about fundamental rights—the challengers did not allege that the EPA 
standards infringed on their rights, and the Court did not even discuss 
this point as an alleged in'rmity of the regulation.331

How should judges treat a case where the challenged action is major, 
does not infringe on rights, and yet is ambiguously delegated?332 This is 
the most dif'cult category to parse. In these cases, because statutory 
text is unclear but the risk to individual liberties is not prominent, 
the tension between legality (rule by statutes) and effectiveness (the 
ability for government to act) comes into play most acutely. In other 
jurisdictions, majorness or legality tests function as an invitation to 
the legislator to clarify its instructions.333 In the United States, where 
the legislative process is more cumbersome, such majorness tests risk 
operating in a countermajoritarian way.334 As a result, judges should 
grant weight to ef'ciency by taking into account which branch is best 
suited to act in context. Courts ought to weigh factors like the need for 
expertise, the existence of an emergency, and whether political gridlock 
makes legislation unlikely in the event a program is struck down.

As mentioned, outside the United States, perhaps the most 
surprising feature of majorness tests is the relative lack of controversy 
surrounding their place in their respective nation’s legal tradition.335 
Germany’s version of the doctrine is widely accepted as a theoretical 
emanation of the principle of the rule of law and a defense against 
unlawful concentration of powers in the executive branch, in light of 
Germany’s tragic past.336 France’s majorness test is rooted in article 34 of 
its constitution.337 The British version is rooted in centuries of common 
law protections, notably of privacy.338 As for Israel’s primary arrange-
ments doctrine, it holds almost a canonical status in that nation’s public 
law, even among its critics.339

 331 See id. at 462.
 332 See supra Table 1 at (2aii).
 333 See supra Section II.D.
 334 For a critique of the ways in which the current application of the MQD undermines 
democratic accountability, see generally Freeman & Stephenson, supra note 6, at 20–46.
 335 This does not mean, however, that these doctrines are free of controversy in their 
application. The substantive majorness inquiry is full of subjectivity. On the other hand, American 
courts do not approach this problem de novo because statutory interpretation itself is a cottage 
industry in American law.
 336 See Kommers & Miller, supra note 224, at 175; Currie, supra note 48, at 2115.
 337 See 1958 Const. 34 (Fr.).
 338 See supra note 111 and accompanying text; Entick v. Carrington (1765) 19 How. St. Tr. 
1029, 1036 (KB).
 339 Scholars Yoav Dotan and Gison Sapir are two scholars very critical of the Supreme Court 
of Israel and its overreach, and yet both not only accept but also support the development of the 
primary arrangements doctrine as a rule of statutory interpretation. See Dotan, supra note 158, at 
446–47; Gison Sapir, Primary Arrangements, 46 Iyunei Mishpat 5, 32–35 (2010) (Isr.). Similarly, 
justices who often articulate the problematic nature of the balancing doctrine seem to accept the 
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It may be that these reputational differences have to do with global 
courts’ delicacy in applying the doctrine, but there is also more to it than 
that. Institutional context matters, and one of the American MQD’s 
greatest vulnerabilities is the rising perception that its use is profoundly 
countermajoritarian, elevating the Supreme Court above the political 
branches as the nation’s supreme policymaker.340

Look to Israel one more time to illustrate the point. One critical 
difference between Israel and the United States, despite the similarity 
of their majorness doctrines, is their form of government. In Israel, 
legislation is easily forthcoming because as a parliamentary system, 
the government controls the Knesset.341 Thus, in practically all the 
substantial cases of actions struck down on “primary arrangements” 
grounds, the Knesset went back and legislated the authority in question. 
For instance, shortly after the Court struck down the broad exemption  
from the draft for ultra-Orthodox Yeshiva students,342 the Knesset 
convened a special committee to address the issue and prepared a 
bill that was later enacted as a 've-year temporary provision.343 On 
another occasion, the Knesset passed a law granting the government 
authority to designate “National Priority Areas” for tax exemptions 
and subsidies344 following a supreme court decision striking down such 
designations as requiring explicit legislative authorization.345 Likewise, 
following adverse decisions by the Court, the Knesset reauthorized 

doctrine with no hesitation. See, e.g., HCJ 4491/13 Acad. Ctr. of L. & Bus. v. Gov’t of Isr., 67 IsrSC 
177, 243–44 (2014) (Judge Gibran); HCJ 2109/20 Meir v. Prime Minister, [2018–2020] IsrLR 311, 
338 (2021) (Justice Sohlberg); see also Tamir, supra note 6, at 602 (“[T]oday, there’s no real objec-
tion in Israel to the primary arrangements doctrine.”).
 340 See Blake Emerson, The Binary Executive, 132 Yale L.J.F. 756, 772–73, 777 (2022).
 341 The Knesset, Israel’s unicameral and unitary Parliament, serves as the country’s legisla-
tive body. Due to the coalition’s built-in majority in the Knesset and the fact that the government 
is formed from coalition members, the coalition—and, by extension, the government—effectively 
controls the legislative process. See Asher Maoz, The System of Government in Israel, 8 Tel Aviv U. 
Stud. L. 9, 19–20 (1988) (Isr.). This dominance allows the coalition and government to secure the 
passage of any law they support and block any legislation they oppose. Some scholars have even 
referred to the Knesset as a “rubber stamp” for the government. See id.
 342 See HCJ 3267/97 Rubinstein v. Minister of Def., 14 IsrLR 139, 203–04 (1998).
 343 See The Law on Deferring Service for Yeshiva Students Whose Torah Is Their Art, 
5762–2002, SH 1862 521 (Isr.) https://fs.knesset.gov.il/15/law/15_lsr_300544.pdf [https://perma.
cc/8HZ5-32UQ].
 344 See Economic Ef'ciency Law (Legislative Amendments for the Implementation of the 
Economic Plan for the Years 2009 and 2010), 5769–2009, SH 2203 157, 261–64 (Isr.), https://fs.knes-
set.gov.il//18/law/18_lsr_301061.pdf [https://perma.cc/DAR9-RNR9]. On this case and the national 
priority areas more generally, see generally Ofra Bloch, National Priority Regions (1971–2022): 
Redistribution, Development and Settlement, 24 Theoretical Inquiries L. 267 (2023).
 345 See HCJ 11163/03 Supreme Monitoring Comm. for Arab Affs. in Isr. v. Prime Minister, 
[2006] (1) IsrLR 105, 132.
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'nancial aid for Yeshiva students,346 detention of unlawful combatants,347 
and revocation of permanent resident status under certain conditions.348

One case in which the Knesset did not respond with authorizing 
legislation was an early controversy over the use of torture by the Shin 
Bet, Israel’s security forces.349 The Court, applying the rights princi-
ple, held that if the Knesset wanted Shin Bet to have authority to use 
physical means in interrogation, it would have to grant them speci'c 
authority.350 The Israeli legislature did not act, which, in context, may 
re-ect the positive value of the publicity and accountability that leg-
islation creates and, comparatively, that administrative action skirts to 
some degree.351 This example is the exception that proves the rule—and 
con'rms the value of the rights principle, or, as titled in this Article, 
majorness of risk. For over thirty years, the primary arrangements 
doctrine has been used not as a tool to paralyze statutory production or 
to dismantle the Israeli administrative state, but as an invitation for the 
legislature to speak. In practice, such cases have stimulated interbranch 
dialogue, not gridlock.352

 346 See Financial Assistance Law for Encouraging Torah Learners and Needy Students, 
5777–2016, SH 2593 320 (Isr.), https://fs.knesset.gov.il//20/law/20_lsr_366878.pdf [https://perma.cc/
PM7T-6WNS]. This law established clear conditions for providing 'nancial assistance to Yeshiva 
students and other students. This legislation was a response to the court’s ruling that allocating 
scholarships exclusively to Kollel students required substantive primary legislation, as it concerned 
public resource allocation and discrimination which fall under the legislative authority of the 
Knesset. See HCJ 616/11 Isr. Students’ Union v. Gov’t of Isr., 66(3) IsrSC 819, 822 (2014).
 347 See The Imprisonment of Unlawful Combatants Law, 5762–2002, SH 1834 192 (Isr.). 
This law authorized the detention of enemy forces not entitled to prisoner of war status. Id. This 
legislation followed the court’s ruling that holding individuals as bargaining chips without posing a 
security threat constituted a primary arrangement requiring explicit legislative authorization. See 
CrimA 7048/97 Plonim v. Minister of Def., [2000] IsrLR 84, 101 (2000).
 348 See Entry into Israel Law, 5712–1952, SH 111 354, 355–56 (Isr.), https://fs.knesset.gov.il//2/
law/2_lsr_211754.PDF [https://perma.cc/JP7H-R729]. This statute was amended in 2018, explicitly 
granting the Minister of Interior authority to revoke permanent residency permits and detailing 
the revocation mechanism, conditions, and exceptions. This followed the court’s decision, which 
ruled that such authority required explicit legislative authorization, as it involved fundamental 
questions that must be addressed by the Knesset. See HCJ 7803/06 Abu Arfa v. Minister of Interior, 
Nevo Legal Database (Sep. 13, 2017) (Isr.).
 349 See HCJ 5100/94 Pub. Comm. Against Torture in Isr. v. Prime Minister, [1998-9] IsrLR 567, 
584–85.
 350 See id.
 351 See supra Section II.A (reviewing the advantages of legislation, including publicity and 
accountability).
 352 A large comparative literature argues that such a dialogic approach to judicial review 
can help mitigate the countermajoritarian dif'culty. These scholars focus on jurisdictions where 
reviewing courts may point out a constitutional incompatibility to the legislature without invalidating 
the statute full stop. The scholars argue that arrangement serves the values of republicanism by 
casting courts in advisory, dialogic roles. See generally Rosalind Dixon, Responsive Judicial 
Review (2023) (exploring the courts’ role in democracy protection); Mark Tushnet, Weak Courts, 
Strong Rights: Judicial Review and Social Welfare Rights in Comparative Constitutional 
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The situation could hardly be more different in the United States, 
where legislation is deliberately made dif'cult by the constitutional 
system of separated powers.353 Additionally, the rollout of the MQD has 
coincided with one of the worst stretches of legislative gridlock in the 
last 'fty years.354 Political commentators have documented a collapse 
in Congress’s productivity,355 which may owe to factors including the 
ideological sorting of America’s two political parties, the rising anti-
government strain in the Republican Party, changes in campaign 
'nance, primary elections, new media technologies, and population 
sorting.356 Rising unilateralism by the President has been both cause 
and consequence, arising to 'll the void left by Congress’s dysfunction 
but also fostering a reliance on the White House to solve problems that 
legislators once would have.357 In this institutional context, the MQD 
acts as a thumb on the scale for paralysis and inactivity, arguably wors-
ening the deepening issues of trust in government the United States 
already faces.358

Law (2008) (reviewing the bene'ts of different forms of judicial review across judicial contexts); 
Stephen Gardbaum, Reassessing the New Commonwealth Model of Constitutionalism, 8 Int’l. 
J. Const. L. 167 (2010) (vouching for a new model of constitutionalism of reallocating powers 
between courts and legislatures to protect rights).
 353 See Mark Seidenfeld, Textualism’s Theoretical Bankruptcy and Its Implication for Statutory 
Interpretation, 100 B.U. L. Rev. 1817, 1852 n.143 (2020).
 354 A classic work of political science arguing along these lines is Juan Linz’s The Failure of 
Presidential Democracy. The Failure of Presidential Democracy (Juan J. Linz & Arturo Valenzu-
ela eds., 1994). Identifying the last few years as a peak of polarization over the last 'fty years of 
American history, see Drew DeSilver, The Polarization in Today’s Congress Has Roots That Go Back 
Decades, Pew Rsch. Ctr. (Mar. 10, 2022), https://www.pewresearch.org/short-reads/2022/03/10/the-
polarization-in-todays-congress-has-roots-that-go-back-decades/ [https://perma.cc/5UGR-NQP2].
 355 See, e.g., Kate Plummer, Has the 119th Congress Been One of the Least Productive 
Ever?, Newsweek (July 23, 2025, at 5:00 ET), https://www.newsweek.com/donald-trump-least- 
productive-congress-laws-2102819 [https://perma.cc/6MD8-RQVN]; Alex J. Rouhandeh, As Chaos 
Mounts in Congress, Are House Republicans Throwing in the Towel?, Newsweek (Feb. 16, 2024, at 
16:17 ET), https://www.newsweek.com/chaos-mounts-congress-are-house-republicans-throwing-
towel-1870788 [https://perma.cc/V4E5-3R6E].
 356 See Ezra Klein, Why We’re Polarized 10–17, 31–42, 176–91, 214–49 (2020); Richard H. 
Pildes, Small-Donor-Based Campaign-Finance Reform and Political Polarization, 129 Yale L.J.F. 
149, 156–61 (2019); Richard H. Pildes, Participation and Polarization, 22 U. Pa. J. Const. L. 341,  
341–58 (2020); Nolan McCarty, The Policy Effects of Political Polarization (explicitly and 
statistically attributing political polarization to a reduction in legislative productivity), in The 
Transformation of American Politics 223, 232–40 (Paul Pierson & Theda Skocpol eds., 2007).
 357 Echoing this worry and tracing rising presidential power, see William G. Howell & Terry 
M. Moe, The Strongman Presidency and the Two Logics of Presidential Power, 53 Presidential 
Stud. Q. 145, 158–64 (2023); Skowronek et al., supra note 54, at 39–56 (describing the rise of 
the unitary executive theory more generally); Peter M. Shane, Democracy’s Chief Executive: 
Interpreting the Constitution and Defining the Future of the Presidency 3–32 (2022) (same).
 358 For arguments that the MQD is profoundly undemocratic, see Deacon & Litman, supra 
note 6, at 1060–64; Walters, supra note 6, at 538–40.
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One solution is that where a delegation is ambiguous and does 
not infringe rights, the Court should consider whether an institutional 
risk calculus supports allowing the government action to stand 
unchecked. This means considering whether deference to executive 
action is warranted by the need for effective government, weighed 
against potential rule of law dangers. Under what conditions might 
this be so? Elsewhere, in borderline cases courts have deferred to the 
executive branch in cases where the policy realm at issue is one calling 
for particular expertise, where the larger political situation is one in 
which emergency action is demanded, and, 'nally, where the legislature 
is gridlocked and likely cannot act to reenact a statute.359 This is not a 
closed list, and none of these factors are rigid binaries, so there will be 
judicial discretion in balancing.

The Israeli legal scholar Yoav Dotan convincingly accounts for 
majorness tests as a way for courts to establish and monitor a division of 
labor between the legislative and executive branches based on the com-
parative advantages of each.360 The legislator’s advantage is that they 
directly represent the public. Accordingly, when an arrangement involves 
a signi'cant matter with vast consequences, it is appropriate for it to be 
resolved by the legislature rather than administrative authorities, whose 
level of democratic representation is lower.361 On the other hand, when 
dealing with issues that involve professional, technological, scienti'c, 
or logistical complexities, agencies are the ones with an institutional 
advantage.362 An articulation of Dotan’s functionalist approach came in 
a recent case where the Israeli Supreme Court classi'ed a regulation 
of natural gas production as major, but found that the government was 
authorized to set such a policy, considering, among other considerations, 
the logistical and professional complexities:

 359 See, e.g., Balt. Gas & Elec. Co. v. Nat. Res. Def. Council, Inc., 462 U.S. 87, 103 (1983) (on 
particular expertise, holding that where an agency “is making predictions, within its area of special 
expertise, at the frontiers of science . . . a reviewing court must generally be at its most deferential”); 
Trump v. Hawaii, 585 U.S. 667, 686, 702 (2018) (on emergency action, holding that statutorily, “a 
searching inquiry into the persuasiveness of the President’s justi'cations is inconsistent with the 
broad statutory text and the deference traditionally accorded the President in this sphere,” and, 
later on, noting that constitutionally, “the admission and exclusion of foreign nationals” by the 
political branches is “largely immune from judicial control”); cf. Dames & Moore v. Regan, 453 
U.S. 654, 678 (1981) (on where Congress cannot be expected to timely enact a statute, holding that 
although purported statutory authority did not directly authorize the presidential action at issue, 
it likewise did not evince congressional disapproval and thus invited broad presidential discretion 
under the circumstances).
 360 See Dotan, supra note 158, at 384–85.
 361 See id. at 384.
 362 See id.
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[W]hen the arrangement embodies [d]eterminations that require 
professional expertise, then it is suf'cient that the initial arrangement 
be determined in legislation. First, it must have a high level of 
abstraction . . . . When we are dealing with an arrangement that is of a 
professional nature – even if on a broad scale – it is right that it should 
be the professional body entrusted with the matter that determines 
the arrangement, despite the possible harm to the public’s democratic 
participation in the process.363

The Israeli court’s reasoning is strikingly similar to that of 
Chevron, whose doctrine of deference turned on similar considerations 
of technical complexity.364 Indeed, critics of the MQD, like Justice 
Kagan, have argued that the doctrine devalues technical expertise in 
government and demands too much of judges when they interpret 
complex statutes.365 For instance, Kagan writes,

[A]gencies often know things about a statute’s subject matter that 
courts could not hope to. The point is especially stark when the 
statute is of a “scienti'c or technical nature . . . .” Or take the . . . case, 
involving the Endangered Species Act. Deciding when one squirrel 
population is “distinct” from another (and thus warrants protection) 
requires knowing about species more than it does consulting a 
dictionary. How much variation of what kind—geographic, genetic, 
morphological, or behavioral—should be required? A court could, 
if forced to, muddle through that issue and announce a result. But 
wouldn’t the Fish and Wildlife Service, with all its specialized expertise, 
do a better job of the task—of saying what, in the context of species 
protection, the open-ended term “distinct” means? One idea behind 
the Chevron presumption is that Congress—the same Congress that 
charged the Service with implementing the Act—would answer that 
question with a resounding “yes.”366

Kagan’s argument for deference to agencies in such cases is two-
fold. One, judges lack the relevant subject matter expertise to accurately 

 363 HCJ 4374/15 Movement for Quality Gov’t v. Prime Minister, Nevo Legal Database, at 136 
(Mar. 27, 2016) (Isr.).
 364 See Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 848, 865–66 (1984).
 365 See Loper Bright Enters. v. Raimondo, 603 U.S. 369, 460 (2024) (Kagan, J., dissenting) 
(arguing that answering questions of the correct interpretation between “two equally feasible 
understandings” of an ambiguous but technical statute “does not mainly demand the interpretive 
skills courts possess,” but rather “demands one or more of: subject-matter expertise, long 
engagement with a regulatory scheme, and policy choice,” in which agencies, not courts, have 
special competence).
 366 Id. at 456 (citations omitted).
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interpret statutes, and two, Congress would as a result wish to vest agency 
experts with interpretive discretion.367 This is true, too, in the emergency 
scenario where government requires swift, coordinated action. Dis-
senting in the student loan case, Justice Kagan chastised the majority 
for applying “heightened-speci'city requirements” that “thwart[] Con-
gress’s efforts to ensure adequate responses to unforeseen events.”368

Balancing legality and effective government also counsels 
deference in a separate scenario: where Congress itself is gridlocked 
and the only available instructions to a court and agency are those 
contained in an older statute. Such analysis has already been built into 
certain “realist” theories of the separation of powers and judicial review. 
Pointing out that America’s presidential system functions differently 
under conditions of party uni'ed and party divided control—under the 
former, government is productive and statutory output high; under the 
latter, the norm is interbranch rivalry and legislative inertia—Richard 
Pildes and Darryl Levinson’s seminal article, Separation of Parties, Not 
Powers, argues that judicial review’s countermajoritarian thrust can 
be mitigated if courts defer more readily to statutes (1)  passed by a 
divided government, and (2) at times when the government is divided.369 
“Whether government is uni'ed or divided,” they write, “conditions the 
ability of political institutions to respond to judicial decisions holding 
legislation or other governmental action unconstitutional.”370

Applying a similar analysis based on the problem of grid-
lock, Professor Oren Tamir proposes a few judicial 'xes to make the 
MQD process “softer.”371 One would be for the Court to “suspend” 
any declaration of invalidity for a certain period of time to allow the 
agency to implement changes to the rule and to give Congress, perhaps, 

 367 See id.
 368 See Biden v. Nebraska, 600 U.S. 477, 523 (2023).
 369 See Daryl J. Levinson & Richard H. Pildes, Separation of Parties, Not Powers, 119 Harv. 
L. Rev. 2311, 2365–66 (2006); see also id. at 2314 (arguing that the “invisibility of political parties” 
has produced “judicial decisions . . . that -oat entirely free of any functional justi'cation grounded 
in the actual workings of separation of powers”). For other scholars working in this mode, see 
generally Stephen Gardbaum, Separation of Powers and the Growth of Judicial Review in 
Established Democracies (or Why Has the Model of Legislative Supremacy Mostly Been Withdrawn 
from Sale?), 62 Am. J. Compar. L. 613 (2014) (under a comparative approach, arguing that judicial 
review has grown in order to protect separation of powers); David Froomkin & Ian Shapiro, The 
New Authoritarianism in Public Choice, 71 Pol. Stud. 776 (2021) (arguing for more checks on 
executive power); Charles R. Beitz, For the People? Democratic Representation in America 
(Henry E. Brady ed., 2024) (discussing how legislative gridlocks shift power to the executive).
 370 Levinson & Pildes, supra note 369, at 2365.
 371 See Tamir, supra note 6, at 608–10.
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a chance to step in.372 Alternatively, he proposes that the Court could 
consider a judicial procedure allowing an agency to return, after an 
adverse decision, to the Court to ask it to unfreeze the action where 
Congress does not speak clearly on the issue for some time following 
a judicial decision.373 Professor Tamir also advises the Court to apply 
the doctrine to curb undue agency inaction to counter any perceived 
deregulatory bias.374 All the same, he concludes, the MQD is best used 
as a “once-in-a-blue-moon” canon.375

A different, potentially valuable antigridlock solution has been 
proposed by Professor Chris Walker, who suggests that Congress 
could legislate itself a fast track process for review of major questions 
decisions.376 Comparing his proposal to the Congressional Review 
Act,377 Professor Walker proposes that where a federal court invalidates 
a desired agency regulation on MQD grounds, Congress could use 
an accelerated process to bypass the Senate 'libuster and amend the 
agency’s governing statute to speci'cally authorize the invalidated act.378 
As Walker argues, this fast-track proposal would have several virtues. 
It would “counteract the new major questions doctrine’s asymmetric 
deregulatory effects,” “encourage courts to engage more seriously in 
ordinary statutory interpretation,” and leave “decisions of statutory 
clarity and unconstitutionality (such as an overly broad statutory 
delegation) to the ordinary legislative process and the court of public 
opinion.”379

As discussed in Part II, to insist on legality as an absolute value 
risks government paralysis, an outcome that––in an era of evaporating 
public faith in democratic government––is not only undesirable, 
but potentially destructive of the constitutional order altogether.380  

 372 See id. at 609.
 373 See id.
 374 See id. at 617.
 375 See id. at 613.
 376 See Christopher J. Walker, A Congressional Review Act for the Major Questions Doctrine, 
45 Harv. J.L. & Pub. Pol’y 773, 776–77 (2022).
 377 Congressional Review Act, Pub. L. No. 104-121, 110 Stat. 868 (1996).
 378 See Walker, supra note 376, at 779–83.
 379 Id. at 776, 786.
 380 This reminds of Lincoln’s famous rhetorical question, “Are all the laws but one to go 
unexecuted, and the Government itself go to pieces lest that one be violated?” Abraham Lincoln, 
July 4, 1861: July 4th Message to Congress, Miller Ctr., https://millercenter.org/the-presidency/
presidential-speeches/july-4-1861-july-4th-message-congress [https://perma.cc/YR78-5TGC] (last 
visited Oct. 28, 2025). Discussing the tenets of effective government and how it should be balanced 
against other values, see Richard H. Pildes, The Neglected Value of Effective Government, 2023  
U. Chi. Legal F. 185, 186–87.
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A contextual approach more realistically vindicates legislative 
supremacy by balancing legality against effective government. Making 
administrative review over dif'cult cases turn on institutional context 
achieves two further objectives. First, it mitigates the countermajoritarian 
challenges, encouraging courts to avoid exacerbating the problem 
of gridlock by their actions.381 Second, it helps defend the primacy 
of legislative rules in a real sense. The MQD has been criticized for  
posing as a friend to Congress even while it simplistically assumes that, 
where the meaning of its handiwork is in doubt, Congress prefers that 
an agency be barred from acting.382 For this reason, when a statute’s 
meaning is in doubt, judicial respect for rule of law values counsels a 
factual review of the political conditions under which the legislature 
can truly speak.

Ultimately, this Article believes that there are good legal reasons 
for a court to worry about the suf'ciency of a delegation, but not to 
privilege government inactivity over activity as a rule. The Supreme 
Court believes that in the face of congressional inaction it is defending 
the integrity of the law as best it can.383 But to privilege inactivity over 
executive responsiveness, especially in times of crisis, should require 
more than legislative silence or inertia; it requires a good reason, 
grounded in context, to conclude that the executive is acting extralegally. 
To invalidate an agency action, the Court should make a strong textual 
case for the insuf'ciency of a delegation as ambiguous, point to a rights 
violation, or, in the extreme case, argue that the type of authority itself 
is wrongfully delegated—majorness or total delegation. Refashioned in 
this way, the MQD could allow the Court to be a principled arbiter of 
legality while being transparent about the values it champions.

 381 See Levinson & Pildes, supra note 369, at 2342–43 (pointing out how variable party 
control affects legislative output); see also id. at 2364–66 (pointing out how varying conditions of 
party control should affect the stringency of review).
 382 Criticizing it as such, see Baumann, supra note 99, at 467–69. Several scholars have 
argued for a more “realistic” treatment of Congress’s intent and manner of legislating. See e.g., id.  
at 472–77; Lisa Heinzerling, The Power Canons, 58 Wm. & Mary L. Rev. 1933, 1933–34 (2017) 
(arguing that the MQD “has no basis in law”); Lisa Schultz Bressman & Abbe R. Gluck, Statutory 
Interpretation from the Inside––An Empirical Study of Congressional Drafting, Delegation, and 
the Canons: Part II, 66 Stan. L. Rev. 725, 799–801 (2014); Jesse M. Cross & Abbe R. Gluck, The 
Congressional Bureaucracy, 168 U. Pa. L. Rev. 1541, 1633–82 (2020); Beermann, supra note 6, at 
1301–06; Levin, supra note 6, at 940–43.
 383 The Court occasionally shows an awareness that Congress is hardly reauthorizing statutes 
or delegations with frequency. See, e.g., West Virginia v. EPA, 597 U.S. 697, 738 (2022) (Gorsuch, J., 
concurring) (“Admittedly, lawmaking under our Constitution can be dif'cult. But that is nothing 
particular to our time nor any accident.”).
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2. Putting the Pieces Together

Figure 1. A Test of Legality – Administrative Review

1. What is the
scope of the
delegation?

Total

Always illegal,
irrespective of the

mode of delegation.

“Major”
Questions

2. Does the regulatory
program infringe on

rights? 

Yes
(Majorness of Risk)

Must have “clear
and specific”

legislative
authorization.

No
(Majorness of Scale)

3. Is the
delegation

unambiguous? 

Yes —
always uphold. No

Institutional
Context
matters.

Technical, complex issues;
an unusual need for swift

action; difficulty
of legislating.

Uphold

Issues that do not involve
expertise; ordinary,
non-urgent action;

unified government.

Invalidate

Minor

Always permissible,
irrespective of the

mode of delegation.

The above decision tree illustrates the application of this Article’s 
model. There is still no clear line between execution and legislation; 
this test, like other judicial tests, can be abused. But this is no reason to 
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stop trying to structure doctrines in a way that requires consistency and 
transparency about the values they uphold.

At step one, a judge reviewing a given agency action must ask 
whether the delegation of authority is total, in which case it is illegal, or 
partial, where there can be both “major” and “minor” delegations. Minor 
delegations are always uncontroversial and should be upheld. If the 
action is major, however, the analysis continues. Step two distinguishes 
between major actions that do and do not infringe on rights. If they 
infringe on rights, they require clear and speci'c legislative authorization 
to be permissible. If they do not, the judge proceeds to step three. At this 
stage, the question is whether the statute clearly delegates authority. If 
the delegation is unambiguous, the agency program should be upheld, 
irrespective of its breadth.

The most dif'cult cases are those in which the actions are major, 
do not infringe on rights, and are rooted in an ambiguous delegation. 
In such cases, the judge must look to contextual factors to determine 
whether deference is appropriate. Factors favoring deference include 
policy areas requiring expertise; political situations requiring swift 
agency action; and conditions of gridlock in Congress implying that a 
new authorizing statute could not be passed where the agency action is 
invalidated. This is not a closed list. Of course, agency actions can also 
be challenged on ordinary grounds, including for being “arbitrary and 
capricious” or where the authorizing statute is unconstitutional per se.

The next Section provides two examples of this decision-making 
process in practice.

IV. Application – The Legality Principle in Context

This Part applies the test to two “hard cases” of major policy 
programs enacted through regulatory means. One is the Biden student 
loan debt forgiveness program enacted by the Department of Education 
in 2022 and invalidated by the Supreme Court the next year.384 The 
other is a hypothetical invocation of the authority of the Comstock Act 
of 1873 to enact a national abortion ban.

A. Example 1: The Federal Student Loan Debt Controversy

If hard cases make bad law, then perhaps the story of the Biden 
Administration’s short-lived student loan debt forgiveness plan will 
tell very little—though hopefully not. The controversy arose against 
the backdrop of the COVID-19 pandemic and involved the somewhat 

 384 See Biden v. Nebraska, 600 U.S. 477, 482–83, 505–06 (2023).
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separate issue of student loan debt, an entrenched policy problem in 
America, where outstanding debt reached some $1.6 trillion in 2023.385

In April 2020, the White House declared a national emergency 
relating to COVID-19, and several months later the Department of 
Education, acting pursuant its statutory authority under the Higher 
Education Relief Opportunities for Students Act (“HEROES Act”)386 to 
“waive or modify” the terms of federal loan repayments in emergencies, 
announced a temporary suspension of mandatory loan repayments.387 
In August 2022, the Biden Administration Department of Education 
announced that it was issuing “‘waivers and modi'cations’ . . . to reduce 
and eliminate student debts directly.”388 In total, the program canceled 
around $430 billion of federal student loan balances, affecting some  
43 million borrowers.389

A group of states challenged the program as unauthorized.390 
The majority agreed, 'nding it “highly unlikely that Congress” had 
authorized such a sweeping loan cancellation program “through such 
a subtle device as permission to ‘modify.’”391 Quoting the late Justice 
Scalia, the Court quipped that the Secretary’s plan had “‘modi'ed’ the 
[terms of the HEROES Act] only in the same sense that ‘the French 
Revolution “modi'ed” the status of the French nobility’—it ha[d] 
abolished them and supplanted them with a new regime entirely.”392

According to this Article’s test, the program was properly classi'ed 
by the Court as major—given its sheer price tag, it would be dif'cult to 
'nd otherwise. But much as it displeased creditors, it did not implicate 
fundamental rights. Was the delegation to the Department of Education 
ambiguous? Two statutes authorized the Secretary to “waive or modify 
any statutory or regulatory provision” applicable to federal student 
loans “as the Secretary deems necessary” so as to ensure that “affected 
individuals” are not “placed in a worse position 'nancially” in relation 
to loan repayments “in connection with a national emergency.”393

Despite the majority’s contention otherwise, it is dif'cult to deny that 
the language of the statutes provided authority for a program, however 
broad, constructed in the way the Department of Education did.394 The 

 385 See id. at 482–83.
 386 HEROES Act of 2003, Pub. L. No. 108-76, 117 Stat. 904 (codi'ed at 20 U.S.C.  
§§ 1098aa-1098ee).
 387 See Biden, 600 U.S. at 486–87; 20 U.S.C. § 1098bb(a)(1).
 388 Biden, 600 U.S. at 487.
 389 See id. at 483.
 390 See id.
 391 Id. at 496 (quoting MCI Telecomms. Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218, 231 (1994)).
 392 Id. (citing MCI Telecomms., 512 U.S. at 228).
 393 See 20 U.S.C. §§ 1098bb(a)(1)–(2)(A), 1098ee(2)(C)–(D).
 394 See id. One more illustrative point: The Act’s full title is the “Higher Education Relief 
Opportunities for Students Act of 2003.” Id. § 1098aa(a).
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program followed the statutory framework to the letter: COVID-19 was a 
“national emergency declared by the President”395 as the statute required 
and student loan debtholders were plausibly “affected individuals” who 
had been “placed in a worse position 'nancially” in relation to loan 
repayments due to the economic shutdown.396 The whole meaning of the 
Act in context supported this broad reading.397

At the same time, could it truly be of no relevance that the exec-
utive branch, in one fell swoop, had crafted a plan affecting 43 million 
Americans and $430 billion in debt nationwide?398 The HEROES Act 
was a perhaps troublingly open-ended statute written in the sweeping 
language typical of the post 9/11 moment, when Congress routinely 
endeavored to provide the executive with broad authority to respond 
to emergencies.399 But this fact, without more, does not entitle a court 
to invalidate an agency program on sheer “majorness” grounds alone.

For the sake of argument, suppose the authorization were 
ambiguous.400 Recall that a six-Justice majority of the Court found the 
program to lack “clear congressional authorization” in light of the fact 
that the authorizing Congresses had not contemplated a like situation.401 
Given this sort of a delegation—major, ambiguous, and not infringing on 
rights—the Court must look to institutional context. Did the statute del-
egate authority over a highly technical matter requiring subject matter 
expertise? Did it constitute a delegation in an emergency, where action 
was critical? Was Congress gridlocked at the time and unable to act?

This is an extremely close call, under any test. The COVID-19 
pandemic was a national emergency, declared in March 2020 by President 
Trump and extended through the time the loan forgiveness program was 
passed.402 The loan forgiveness program did not infringe upon individual 
rights and liberties, and in a true emergency deference is preferable to 
judicial overreach.403 Moreover, by the time the decision came down in 
June 2023 the Biden Administration had lost its narrow majority in both 
houses of Congress in the November 2022 midterms, so the program 

 395 Id. § 1098ee(4); Biden, 600 U.S. at 486.
 396 See 20 U.S.C. §§ 1098bb(a)(2)(A), 1098ee(2)(C)–(D).
 397 See Biden, 600 U.S. at 534 (Kagan, J., dissenting).
 398 The Court could have been representing another global jurisdiction when it provided, 
“‘[a] decision of such magnitude and consequence’ on a matter of ‘earnest and profound debate 
across the country’ must ‘res[t] with Congress itself, or an agency acting pursuant to a clear dele-
gation from that representative body.’” Id. at 504 (quoting West Virginia v. EPA, 597 U.S. 697, 735 
(2022)).
 399 See Eric A. Posner & Adrian Vermeule, Crisis Governance in the Administrative State: 9/11 
and the Financial Meltdown of 2008, 76 U. Chi. L. Rev. 1613, 1614, 1638–39, 1649 (2009) (construing 
the post-9/11 constitutional regime as one of broad legislative delegations).
 400 See supra Table 1 at (2bii).
 401 See Biden, 600 U.S. at 504–06.
 402 See id. at 486–87.
 403 See note 368 and accompanying text.
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could not be reauthorized, and indeed was not.404 On the other hand, 
the program enacted a response to a permanent and ongoing policy 
problem that had little to do with the emergency itself. The authorizing 
statutes, although plain in their language, arguably contemplated a very 
different and less encompassing form of relief, and perhaps it can even 
be said that they were unmanageably open ended in their delegation.

The Court could have been justi'ed in either result; although 
in context, while the pandemic continued to rage, with no contrary 
legislative directions forthcoming and no threat to individual rights 
and constitutionalism, the Court should probably have let the 
Administration’s program alone. Going forward, however, most 
important is how the Court reaches its result.

B. Example 2: The Comstock Act

Enacted in 1873, the Comstock Act criminalizes the mailing of 
“obscene Literature and Articles of immoral Use” in the U.S. mails.405 
Section 1461 of the Act declares that “[e]very article or thing designed, 
adapted, or intended for producing abortion,” and “[e]very article, 
instrument, substance, drug, medicine, or thing which is advertised 
or described in a manner calculated to lead another to use or apply 
it for producing abortion,” is “nonmailable matter” that “shall not be 
conveyed . . . from any post of'ce or by any letter carrier.”406

Throughout the past century, the judiciary, Congress, and the United 
States Postal Service (“USPS”)—which is responsible for enforcing the 
Comstock Act’s restrictions on the mailing of prohibited materials—
have all established a consensus on the narrow scope of section 1461:

Beginning early in the twentieth century, federal courts construed the 
provisions not to prohibit all mailing or other conveyance of items 
that can be used to prevent or terminate pregnancy. By the middle of 
the century, the well-established, consensus interpretation was that 
none of the Comstock Act provisions, including section 1461, prohibits 
a sender from conveying such items where the sender does not intend 
that they be used unlawfully. USPS accepted that construction and 
informed Congress of it.407

 404 As discussed at supra notes 341–49, jurisdictions like Israel have used their version of the 
MQD as a spur for legislation. Instead, in the United States, partisan gridlock has prevented any 
such constructive use of the MQD. Cf. Edward C. Liu & Sean M. Stiff, Cong. Rsch. Serv., LSB10997, 
Supreme Court Invalidates Student Loan Cancellation Policy Under the HEREOS Act 
(2023) (noting that following the Supreme Court’s decision, the Biden Administration sought an 
alternative rulemaking process rather than attempt legislative authorization).
 405 Comstock Act, ch. 258, § 2, 17 Stat. 598 (1873).
 406 18 U.S.C. § 1461; Application of the Comstock Act to the Mailing of Prescription Drugs 
that Can Be Used for Abortions, 46 Op. O.L.C. (Dec. 23, 2022) (slip op. at 1).
 407 Application of the Comstock Act, slip op. at 5 (emphasis added); see also Ebba Brunnstrom, 
Note, Abortion and the Mails: Challenging the Applicability of the Comstock Act Laws Post-Dobbs, 
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Although the Comstock Act has not been enforced for nearly a 
century, in the wake of the Supreme Court’s decision in Dobbs v. Jackson 
Women’s Health Organization,408 antiabortion groups seized on the Act 
as a potential tool for enforcing a nationwide abortion ban.409 These 
groups argued that it provides a clear and enforceable mechanism to 
prevent the mailing of abortion related items, including medications like 
mifepristone and misoprostol.410 Seeking to weaponize a long-dormant 
statute to curtail abortion access across all states, this strategy has 
already surfaced in litigation challenging the Food and Drug Adminis-
tration’s (“FDA”) approval of mifepristone, with antiabortion litigants 
claiming that the agency violated the Comstock Act by permitting the 
drug’s mailing.411 The challenge itself was rejected on standing grounds, 
but Justices Samuel Alito and Clarence Thomas repeatedly invoked 
the Comstock Act during oral arguments.412 Finally, Project 2025—a 
high-pro'le strategy plan the second Trump Administration has been 
closely linked to—outlines how to transform the Comstock Act into a 
nationwide abortion ban.413

For its part, the Biden Administration responded with a Department 
of Justice slip opinion stating that the Comstock Act “does not prohibit 
the mailing, or the delivery or receipt by mail, of mifepristone or 
misoprostol where the sender lacks the intent that the recipient of 

55 Colum. Hum. Rts. L. Rev. 1, 4 n.6 (2024) (“There have been no prosecutions under the 
abortion-related articles provision of the law, which is the only part of the statute unrelated to 
speech that remains on the books. There have been very few nonobscenity prosecutions under  
18 U.S.C. § 1461 and related statutes since the mid-1900s.”).
 408 597 U.S. 215 (2022).
 409 See Reva B. Siegel & Mary Ziegler, Comstockery: How Government Censorship Gave 
Birth to the Law of Sexual and Reproductive Freedom, and May Again Threaten It, 134 Yale L.J. 
1068, 1158 n.481 (2025) (describing these claims as “revivalist”); I. Glenn Cohen, Eli Y. Adashi & 
Mary Ziegler, The New Threat to Abortion Access in the United States – The Comstock Act, 330  
J. Am. Med. Ass’n 405, 405 (2023).
 410 Siegel & Ziegler, supra note 409, at 1156–62.
 411 See All. for Hippocratic Med. v. FDA, 78 F.4th 210, 251 n.8 (5th Cir. 2023), rev’d,  
602 U.S. 367 (2024). The four antichoice medical associations challenged the FDA’s approval of 
mifepristone—the medical abortion pill. Id. at 222. Among other claims, they alleged that the 
FDA should have rejected the initial approval of mifepristone because it violated the Comstock 
Act, which they claimed “prohibits the use of postal ‘mails’ to convey or deliver chemical abortion 
drugs.” See FDA v. Alliance for Hippocratic Medicine, 138 Harv. L. Rev. 295, 296 (2024).
 412 See Tierney Sneed, Supreme Court Abortion Case Brings 19th Century Chastity Law 
to the Forefront, CNN (Mar. 29, 2024, at 5:00 ET), https://www.cnn.com/2024/03/29/politics/ 
comstock-act-alito-thomas-abortion/index.html [https://perma.cc/F8WZ-4ELH]. For example, 
Justice Alito suggested, referring to the Comstock Act, that “[t]his is a prominent provision. It’s 
not some obscure subsection of a complicated, obscure law.” Dan Diamond, Alito and Thomas 
Kept Bringing Up Comstock. That Scared Abortion Rights Supporters, Wash. Post (Mar. 26, 2024), 
https://www.washingtonpost.com/health/2024/03/26/comstock-act-supreme-court-abortion-pill/ 
[https://perma.cc/4763-3DLT].
 413 Mandate for Leadership: The Conservative Promise 458–59, 499 n.16, 562 (Paul Dans & 
Steven Groves eds., 2023).
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the drugs will use them unlawfully.”414 To support its conclusion, the 
Department of Justice referenced federal appeals court decisions from 
the 1930s involving the mailing of condoms, other contraceptive-related 
items, and information about contraception.415 In those cases, the courts 
determined that such items had lawful uses under state law and that the 
Comstock Act did not prohibit their mailing if the sender did not intend 
for them to be used illegally.416

Under a second Trump Administration, the possibility of 
Comstock’s revival lingers.417 The Administration could go as far as 
directing federal agencies such as the FDA and USPS to aggressively 
enforce the Comstock Act.418 This could involve criminalizing the 
distribution of abortion pills, targeting pharmacies or manufacturers, 
or restricting access to abortion related materials in every state. 
Alternatively, a more restrained approach could focus solely on FDA 
policies, such as reinstating the requirement that pharmacies dispense 
mifepristone only in person.419

Several constitutional challenges to the Comstock Act could arise 
as well, including claims that it violates due process or the principle 
of equality, on its face as well as in the manner its enforcement.420 
Returning to Table 1 presented in the previous Section,421 the remainder 
of this Section considers a hypothetical in which, following a directive 

 414 Application of the Comstock Act to the Mailing of Prescription Drugs that Can Be Used 
for Abortions, 46 Op. O.L.C. (Dec. 23, 2022) (slip op. at 1–2).
 415 See id. at 5–11.
 416 See id.
 417 See Brunnstrom, supra note 407, at 3, 5, 18.
 418 Although most federal crimes fall under the jurisdiction of the Department of Justice 
and its agencies, the USPS holds partial authority to enforce certain laws. See About, U.S. Postal 
Inspection Serv., https://www.uspis.gov/about [https://perma.cc/96XW-57GD] (last visited Nov. 17, 
2025).
 419 See Mabel Felix, Laurie Sobel & Alina Salganicoff, The Comstock Act: Implications for 
Abortion Care Nationwide, KFF (Apr. 15, 2024), https://www.kff.org/womens-health-policy/issue-
brief/the-comstock-act-implications-for-abortion-care-nationwide/ [https://perma.cc/8SQS-LP42] 
(“Although many of the arguments presented by anti-abortion advocates focus on the mailing and 
distribution of mifepristone, a literal interpretation of the Comstock Act would implicate more 
than just this medication.”); Questions and Answers on Mifepristone for Medical Termination of 
Pregnancy Through Ten Weeks Gestation, FDA, https://www.fda.gov/drugs/postmarket-drug-safe-
tyinformation- patients-and-providers/questions-and-answers-mifeprex [https://perma.cc/PHQ2-
AWH2] (last visited Dec. 13, 2025).
 420 See Aaron Tang, After Dobbs: History, Tradition, and the Uncertain Future of a Nationwide 
Abortion Ban, 75 Stan. L. Rev. 1091, 1107 (2023) (arguing that “there is a reasonable argument 
that a federal abortion ban would violate the Fifth Amendment Due Process Clause,” including 
consideration of a “revived Comstock Act”); Danny Y. Li, The Comstock Act’s Equal Protection 
Problem, Mich. L. Rev. Online 42, 45 (Jan. 2025), https://michiganlawreview.org/the-comstock-
acts-equal-protection-problem/ [https://perma.cc/3VDN-4BCQ] (“The Comstock Act is unconsti-
tutional because it violates the Fifth Amendment’s equal protection guarantee.”).
 421 See supra Table 1.
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from the new Trump Administration, the USPS starts enforcing the 
Comstock Act and prohibits sending abortion pills in the mail, or a 
slightly softened version in which the FDA stops providing abortion 
pills by mail. This policy involves a major question. It has vast economic 
and political consequences, signi'cantly departs from prior practices and 
historical norms, and, 'nally, implicates fundamental rights including 
reproductive autonomy, health, and equality.422

As a major question that involves infringements on rights, the 
policy has majorness of risk, so the only way it could be permissible 
is if the statute—in this case the relevant Comstock Act provision—is 
speci'c, clear, and unambiguous.423

Comstock revivalists argue that the Act can be interpreted as 
effectively prohibiting all abortion procedures, not just those involving 
medications delivered by mail.424 Although the Comstock Act does not 
explicitly ban abortion, the revivalists argue that as a matter of plain text 
it prohibits the shipment or receipt of any abortion related items, and 
any abortion procedure would involve the use of something sent through 
the mail.425 But Reva Siegel and Mary Ziegler show that Comstock 
revivalists wish to enforce it in a way it has never been enforced before.426 
In fact, they show that the text of the statute “contains no categorical 
ban on mailing materials for terminating pregnancy.”427 When the 
Comstock Act was enacted, “procuring of abortion” was considered a 
crime.428 Terminating a pregnancy could be unlawful depending upon on 
allegations of intent, with an exception for abortions performed to save 
a life—a determination left to the doctor’s discretion.429 “The statute’s 

 422 Despite Dobbs holding that there is no constitutional right to abortion under the Due 
Process Clause, Dobbs v. Jackson Women’s Health Org., 597 U.S. 215, 302 (2022), the hypothetical 
ban still involves other peripheral rights, including the rights to health care and autonomy. 
Additionally, many state constitutions continue to protect abortion. See Susan Frelich Appleton & 
Laura A. Rosenbury, Re#ections on “Personal Responsibility” After COVID and Dobbs: Doubling 
Down on Privacy, 72 Wash. U. J.L. & Pol’y. 129, 130–32, 149–52, 157 (2023) (contextualizing Dobbs 
in a larger framework of privacy and personal responsibility).
 423 See supra Section III.A.2.
 424 See Siegel & Ziegler, supra note 409, at 1160–64; Mark Lee Dickson, Edgewood in New 
Mexico Considers First ‘Sanctuary City for the Unborn’ Ordinance Since Passage of HB7, Live Action 
(Apr. 7, 2023, at 7:40 ET), https://www.liveaction.org/news/edgewood-new-mexico-sanctuary- 
city-hb7 [https://perma.cc/75LM-QF6J].
 425 Such an argument was accepted by Judge Kacsmaryk in his April 7, 2023, opinion: “Here, 
the plain text of the Comstock Act controls . . . . The statute plainly does not require intent on the 
part of the seller that the drugs be used unlawfully.’” See All. for Hippocratic Med. v. FDA., 668 
F. Supp. 3d 507, 540–41 (N.D. Tex. 2023), aff’d in part, vacated in part, 78 F.4th 210 (5th Cir. 2023), 
rev’d, 602 U.S. 367 (2024). For a detailed description of this claim, see Siegel & Ziegler, supra note 
409, at 1160–64.
 426 See Siegel & Ziegler, supra note 409, at 1164–69.
 427 Id. at 1077.
 428 See id.
 429 See id.
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postal provisions had two scienter requirements: requiring that a sender 
(1)  knowingly mail items with (2)  the awareness that they would be 
used unlawfully.”430 Siegel and Zigler conclude that

the statute’s application to the mailing of articles for “abortion” is 
not plain and absolute, contrary to what revivalists have repeatedly 
suggested. Following the statute’s language over time, we read 
the statute’s reference 'rst to “procuring of abortion” and then to 
“producing abortion” as phrases that refer to criminal terminations—
that is, they recognize the existence of lawful and unlawful 
terminations, even if the line between the two is ambiguous over 
time, as well as across and within states.431

The turn to the statute’s history to clarify meaning is warranted by the 
ambiguity of the term “abortion” standing alone. The meaning of “abor-
tion” today is not plain; it remains contested and, as groups opposed to 
abortion emphasize, entangled with questions of health.432

Under the legality-oriented test, when evaluating such an 
enforcement policy, the infringement on rights becomes paramount. Any 
reinterpretation of the Comstock Act that undermines reproductive 
rights, health, and equality by restricting access to abortion medication 
required for legal abortions, including pregnancy terminations 
necessary for health reasons, would immediately be categorized as a 
major rights-infringing action.433 Such policies require clear and speci'c 
authorization to be permissible.434 The 150-year-old “zombie law” is in 
no sense “clear and speci'c.” And therefore, a revivalist enforcement 
of the Act as a federal ban on abortion pills and medical equipment 
required for legal abortions is impermissible. Indeed, such an assertion of 
authority, using Justice Scalia’s words from an early MQD case, “would 

 430 Id.
 431 Id. at 1165–66.
 432 Demonstrating further that abortion itself is ambiguous, see id. at 1165–67 (“Many oppo-
nents of abortion maintain, for example, that there is no need for life or health exceptions to 
abortion bans because lifesaving procedures are not, by de'nition, abortions . . . . In the less than 
two years since the Dobbs decision, thirteen states hostile to abortion have already changed the 
de'nition of ‘abortion’ in their state codes. There is potentially a further ambiguity: many abor-
tion opponents view emergency contraceptives—and perhaps even the birth-control pill—as 
abortifacients.”).
 433 Dobbs v. Jackson Women’s Health Organization, 597 U.S. 215 (2022), removed the consti-
tutional protections for abortion. See id. at 302. Despite that, abortion is only completely banned 
in twelve states. See After Roe Fell: U.S. Abortion Laws by State, Ctr. for Reprod. Rts., https://
reproductiverights.org/maps/abortion-laws-by-state/ [https://perma.cc/KG9W-6AMF] (last visited 
Jan. 28, 2025). For an argument of how the Comstock Act violates the Fifth Amendment’s equal 
protection, see generally Li, supra note 420; see also Reva Siegel, Reasoning from the Body: A His-
torical Perspective on Abortion Regulation and Questions of Equal Protection, 44 Stan. L. Rev. 261 
(1992) (examining equal protection challenges to abortion restrictions).
 434 See supra Section III.A.1.a.
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render the statute ‘unrecognizable to the Congress that designed’ it.”435 
Americans oppose abortion bans, and nearly nine in ten Americans 
support abortion access for dif'cult circumstances.436 This Article’s test 
stops an administration from imposing one through a back door.

Conclusion

The MQD’s stated purpose is to stop the government from 
“rewrit[ing]” old laws to fashion itself authority for “sweeping and 
unprecedented” actions “that Congress has chosen not to enact 
itself.”437 It has yet to be fully seen how the MQD will meet the moment 
in a second Trump administration, but the situation is unprecedented. 
No president in American history has ever used power in such a way 
as to call to mind immediately the MQD’s concerns. To list just some 
examples, under a law allowing the President to set tariffs during a 
national emergency, President Trump imposed a ten percent tariff on 
all countries, with heightened rates on many, sparking fears of a global 
trade war and economic retaliation from trading partners.438 The Admin-
istration 'red, furloughed, or placed on leave the bulk of United States 
Agency for International Development staff, effectively dismantling 
America’s foreign aid apparatus and abandoning ongoing humanitarian 
missions worldwide without authorization from Congress.439 The 
President suspended security clearances and terminated government 
contracts with law 'rms he viewed as political enemies, including those 
that had assisted special counsel investigations, prompting accusations 
of weaponizing federal power against perceived opponents.440 The 
Administration has also targeted private universities, leveraging the 

 435 Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014) (“[I]n EPA’s assertion of that 
authority, we confront a singular situation: an agency laying claim to extravagant statutory power 
over the national economy while at the same time strenuously asserting that the authority claimed 
would render the statute ‘unrecognizable to the Congress that designed’ it.”).
 436 See, e.g., Julie Wernau, Support for Abortion Access Is Near Record, WSJ-NORC Poll 
Finds, Wall St. J. (Nov. 20, 2023, at 9:00 ET), https://www.wsj.com/politics/policy/support-for- 
abortion-access-is-near-record-wsjnorc-poll-'nds-6021c712 [https://perma.cc/22KU-YCQV].
 437 Biden v. Nebraska, 600 U.S. 477, 494, 502–04 (2023).
 438 See Alexandra Hutzler, Trump Rolls Out Sweeping Tariffs as He Deems De!cits a  
‘National Emergency,’ ABC News (Apr. 2, 2025, at 18:32 ET), https://abcnews.go.com/ 
Politics/trumps-liberation-day-arrives-gambles-big-risky-tariff/story?id=120382209 [https://perma.
cc/VNY5-MSMP]; Madeleine Ngo, What to Know About the Emergency Law Trump Used to 
Impose Tariffs, N.Y. Times (Aug. 29, 2025), https://www.nytimes.com/2025/02/02/us/politics/trump-
tariffs-ieepa.html [https://perma.cc/G3EA-BD8E].
 439 See Missy Ryan & John Hudson, USAID Announces Sweeping Moves to Sideline 
Remaining Staff, Wash. Post (Feb. 5, 2025), https://www.washingtonpost.com/national-security/ 
2025/02/04/usaid-trump-foreign-aid/ [https://perma.cc/4JBX-EBCH].
 440 See Trump Signs Executive Order Yanking Security Clearances of Lawyers from Perkins 
Coie, CBS News (Mar. 7, 2025, at 2:50 ET), https://www.cbsnews.com/news/trump-targets-law-'rm-
perkins-coie-2016-russia-investigation/ [https://perma.cc/H4GL-2ERA].
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threat to freeze federal funding in exchange for wholesale restructuring 
of curriculum at universities like Columbia and Harvard, while also 
expanding immigration enforcement to target foreign nationals, 
including students, researchers, and legal residents.441 The President, 
with the Court’s—at least temporary—blessing, has also 'red more 
than 1,000 workers of the Department of Education, restructuring it in 
practice, if not dismantling it altogether.442

Decades ago, the main reason that the NDD fell out of favor was 
the dif'culty of drawing lines between delegations that were permissible 
and impermissible.443 As Professor Sunstein explains, “The distinction 
between ‘executive’ and ‘legislative’ power cannot depend on anything 
qualitative; the issue is a quantitative one. The real question is: How 
much executive discretion is too much to count as ‘executive’? No 
metric is easily available to answer that question.”444

And yet, it seems that courts around the world will not stop trying 
to draw this line.445 Perhaps with authoritarianism -ourishing around 
the world, this is not a bad thing.446 To date, most scholars have greeted 
the MQD with dismay and denied that this Court can be trusted with 

 441 See supra note 38 and accompanying text.
 442 On May 22, 2025, U.S. District Court Judge Myong J. Joun issued a preliminary injunction on 
the action, noting that “[a] department without enough employees to perform statutorily mandated 
functions is not a department at all.” New York v. McMahon, 748 F. Supp. 3d. 311, 344 (D. Mass. 2025). 
The Supreme Court lifted the injunction and allowed the President to resume his disassembling of the 
department. McMahon v. New York, 145 S.Ct. 2643 (2025) (mem.); see Amy Howe, Supreme Court 
Clears the Way for Trump Administration to Massively Reduce the Size of the Department of Edu-
cation, SCOTUSblog (July 14, 2025), https://www.scotusblog.com/2025/07/supreme-court-clears-
the-way-for-trump-administration-to-massively-reduce-the-size-of-the-department-of-education/ 
[https://perma.cc/P4FK-V5GC]. In her dissent, Justice Sotomayor noted that “the threat to our Con-
stitution’s separation of powers is grave.” McMahon, 145 S.Ct. at 2644 (Sotomayor, J., dissenting); 
see also Abbie VanSickle, Supreme Court Clears the Way for Trump’s Cuts to the Education Depart-
ment, N.Y. Times (July 14, 2025), https://www.nytimes.com/2025/07/14/us/politics/supreme-court- 
education-department.html [https://perma.cc/78FZ-A972] (discussing the 'rings generally). For 
an analysis of how major deregulation can happen through determinations and defunding, see 
generally Jody Freeman & Sharon Jacobs, Structural Deregulation, 135 Harv. L. Rev. 585 (2021).
 443 See Stewart, supra note 65, at 1679; Lawson supra note 194, at 196 (“As Chief Justice 
Marshall and James Madison recognized . . . the line that separates the legislative power from the 
executive and judicial powers may be dif'cult to draw.”).
 444 Sunstein, supra note 6, at 326–27.
 445 See supra Section II.D. For an example of an American court trying to draw that line, see 
Biden v. Nebraska, 600 U.S. 477, 500–01 (2023) (warning that “[t]he dissent’s interpretation of the 
HEROES Act would grant unlimited power to the Secretary, not only to modify or waive certain 
provisions but to . . . ‘alter [provisions] to the extent [he] think[s] appropriate,’ up to and including 
‘the most substantial kind of change’ imaginable”).
 446 Comparing Germany’s robust legality review to the practically defunct NDD, see, e.g., 
Currie, supra note 48, at 2140 (“[I]t is dif'cult to escape the conclusion that we have lost something 
signi'cant that the Germans have worked hard to maintain. For over the years the Constitutional 
Court has devoted itself diligently to the task of assuring that major policy decisions respecting the 
content of the law are made by the representative and popularly elected legislature, as they should 
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such a power. But this is the wrong way to look at the question. Whether 
one trusts in the Court or not, Chief Justice Roberts and his successors 
will most likely continue to scrutinize executive actions for majorness, 
just as many of their international counterparts have.

What can and should be done, however, is to ask the Court to show 
its work and to hold it accountable when it diverges from the theory 
it claims to be applying. More than ever, the MQD needs guardrails. 
In 2024, the Court overturned Chevron and, with it, a rule that had 
provided stability in federal agency action for forty years.447 Today, 
with ninety-four judicial districts freed to apply their own standard of 
administrative review, no one can really be sure what administrative 
review will look like in a post-Loper Bright world. This Article’s test, 
in fact, need not be limited to major questions as such. By providing 
courts with a heuristic for how to divide cases of administrative action 
into categories based on their scope and the mode of their delegation, 
it allows judges to prioritize areas of review, applying strict review only 
where it really matters, and offering deference in others.

This Article hopes that its attempt to take legality seriously might 
provide a way to give a dangerous doctrine some needed content and 
structure. Here, it has tried to provide a better grounding for the test by 
offering a fuller de'nition of majorness, a more realistic treatment of 
statutory ambiguity, and a context-speci'c rule of application that can 
best preserve Congress’s regulatory authority in this space. Its proposed 
test makes the MQD more principled. This is important assuming the 
Court is operating in good faith, and perhaps even more so if not. 
Recall Justice Gorsuch’s warning, following John Locke, that fair laws 
are unlikely to result from “a ruling class of largely unaccountable 
‘ministers.’”448 Locke himself meant that the king’s ministers, not judges, 
were acting in an unconstrained way, but the most important part of 
his observation is “unaccountable.”449 It is impossible for the Supreme 
Court to act as champion of the rule of law without submitting to its 
own constraints.

be in a republican democracy—a task with which our Supreme Court has not seriously concerned 
itself since 1936.”).
 447 See Loper Bright Enters. v. Raimondo, 603 U.S. 369, 412–13 (2024).
 448 West Virginia v. EPA, 597 U.S. 697, 737 (2022) (Gorsuch, J., concurring) (quoting The 
Federalist No. 11, at 85 (Alexander Hamilton) (Clinton Rossiter ed., 1961)).
 449 Id.


