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Foreword

Presidential Brokering in the Regulatory State

Jennifer Nou*

Abstract

Presidents seeking to make regulatory policy face formidable hur-
dles—most recently, heightened litigation risk, reduced judicial deference, 
and political polarization. In response, they have increasingly relied upon the 
Executive Office of the President (“EOP”) to manage these challenges. This 
Foreword spotlights the practice of presidential brokering, a structured process 
often led by White House policy councils such as the Domestic Policy Council 
and National Economic Council. Brokering involves the delegated authority to 
generate and test regulatory options through moderated deliberation with the 
rulemaking agency and other components of the EOP, ultimately shaping select 
rules to align with the highest presidential priorities.

This Foreword provides an institutional account of presidential bro-
kering—distinguishing it from more commonly studied mechanisms of 
administrative oversight, such as regulatory review and executive orders. 
Through historical and contemporary examples, it illustrates how brokering 
promotes agency responsiveness through a form of procedural legitimacy and 
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enhances rulemaking quality by leveraging diverse perspectives within the EOP. 
Despite its benefits, however, presidential brokering also presents transparency 
concerns and imposes significant decision-making costs.

The Foreword thus proposes several reforms. For presidents, they include 
the continued issuance of publicly available domestic policy directives as well as 
measures to facilitate more effective regulatory prioritization. Congress, for its 
part, could enhance its oversight by leveraging statutory offices within the EOP. 
Finally, courts should revisit the functional premises of the major questions 
doctrine and continue to reinforce the incentives for honest brokering through 
independent evaluation of a rule’s legal and policy justifications.
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Introduction

Presidents seeking to make policy through the administrative 
state—whether regulatory or deregulatory—face daunting challenges. 
Regulations that seemed settled have now been reopened for litiga-
tion.1 Once in court, agencies no longer receive judicial deference on 
questions of statutory interpretation.2 Their efforts to explain decisions 

	 1	 See, e.g., Corner Post, Inc. v. Bd. of Governors of the Fed. Rsrv. Sys., 603 U.S. 799, 806 
(2024).
	 2	 See Loper Bright Enters. v. Raimondo, 603 U.S. 369, 412 (2024).
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will be flyspecked.3 Ambitious regulatory efforts will be greeted with 
skepticism.4 Meanwhile, the political landscape remains polarized, 
requiring great skill to navigate the noise. All of this exists in a world of 
novel regulatory problems and technological uncertainty.

No wonder presidents have decided not to go it alone. For decades 
now, they have been building out their own bureaucracy within the 
Executive Office of the President (“EOP”) as a means of centralizing 
authority.5 A cursory glance at the law reviews might lead one to think 
that the sole manifestation of this phenomenon was the review process 
led by the Office of Information and Regulatory Affairs (“OIRA”), which 
resides in the EOP’s Office of Management and Budget (“OMB”).6 By 
executive order, agencies must submit “significant” regulatory actions to 
OIRA to ensure that they align with presidential priorities and cost-ben-
efit principles.7 Dozens of articles by legal scholars on presidential 
oversight foreground OIRA’s review process—its mechanics,8 criteria,9 
legality,10 and prudence.11 Many social scientists too—particularly those 
writing in an empirical vein—focus on OIRA as the “point of the presi-
dent’s spear” when it comes to administrative control.12

	 3	 See, e.g., Ohio v. EPA, 603 U.S. 279, 294–98 (2024); id. at 309–19 (Barrett, J., dissenting) 
(arguing the majority applied stricter standards of review than in previous cases).
	 4	 See Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., 595 U.S. 109, 113 (2022); West Virginia v. 
EPA, 597 U.S. 697, 706 (2022); Biden v. Nebraska, 600 U.S. 477, 483 (2023).
	 5	 See John Hart, The Presidential Branch 3–12 (Christopher J. Kelaher ed., 2d ed. 1995); 
Terry M. Moe, The Politicized Presidency, in The New Direction in American Politics 235, 244 
(John E. Chubb & Paul E. Peterson eds., 1985) (“Because the president can count on unequaled 
responsiveness from his own people, increases in White House organizational competence—for 
example, through greater size, division of labor, specialization, hierarchic coordination, formal 
linkages with outside organizations and constituencies—appear to him to have direct, undiluted 
payoffs for the pursuit of presidential interests.”).
	 6	 See Lisa Schultz Bressman & Michael P. Vandenbergh, Inside the Administrative State: 
A Critical Look at the Practice of Presidential Control, 105 Mich. L. Rev. 47, 65 (2006) (“Scholars 
concentrate primarily on OIRA and less on other White House offices.”).
	 7	 Exec. Order No. 12,866, 3 C.F.R. 638, 642–43 (1994), reprinted as amended in 5 U.S.C. § 601 
note (2018).
	 8	 See, e.g., Cass R. Sunstein, Commentary, The Office of Information and Regulatory Affairs: 
Myths and Realities, 126 Harv. L. Rev. 1838, 1844–63 (2013).
	 9	 See, e.g., Eric A. Posner, Controlling Agencies with Cost-Benefit Analysis: A Positive Polit-
ical Theory Perspective, 68 U. Chi. L. Rev. 1137, 1144–47 (2001) (discussing the role of cost-benefit 
analysis in agency decision-making); Jason Scott Johnston, A Game Theoretic Analysis of Alterna-
tive Institutions for Regulatory Cost-Benefit Analysis, 150 U. Pa. L. Rev. 1343, 1401–04 (2002).
	 10	 See, e.g., Elena Kagan, Presidential Administration, 114 Harv. L. Rev. 2245, 2319–31 
(2001); Lisa Heinzerling, Statutory Interpretation in the Era of OIRA, 33 Fordham Urb. L.J. 1097, 
1097 (2006).
	 11	 See, e.g., Nicholas Bagley & Richard L. Revesz, Centralized Oversight of the Regulatory 
State, 106 Colum. L. Rev. 1260, 1300–04 (2006); Richard L. Revesz, The Evolution of Regulatory 
Review, 77 Admin. L. Rev. 131, 132–34 (2025) [hereinafter Revesz, Regulatory Review].
	 12	 Alex Acs & Charles M. Cameron, Does White House Regulatory Review Produce a Chill-
ing Effect and “OIRA Avoidance” in the Agencies?, 43 Presidential Stud. Q. 443, 444 (2013) 
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Although OIRA is undoubtedly important, this lopsided attention 
to one corner of the EOP has obscured other centralized actors within 
it, such as the White House policy councils. Unlike administration- and 
issue-specific “czars,”13 White House policy councils like the National 
Economic Council (“NEC”) and the Domestic Policy Council (“DPC”) 
are increasingly institutionalized features of the administrative state that 
merit greater scholarly scrutiny.14 Both DPC and NEC have persisted 
across presidencies from both parties since the Clinton Administra-
tion, with precursors dating back to President Nixon.15 Although both 
are technically “councils” comprising cabinet officers and other units 
within the EOP, in practice, senior White House officials and their staffs 
lead and drive their day-to-day work.16

For some of the most high-profile matters, agencies do not simply 
send draft rules for presidential consideration through OIRA.17 To the 
contrary, the President has called upon DPC and NEC to help develop 

(“OIRA is the point of the president’s spear in his battle to control the content of federal reg-
ulations.”); see also, e.g., Alex Acs, Policing the Administrative State, 80 J. Pol. 1225, 1226 (2018) 
(“[T]he conventional wisdom [is] that OIRA has been an effective ‘cop’ of the administrative 
state.”); Annie Benn, Presidential Partisanship and Regulatory Review, 53 Presidential Stud. Q. 
316, 318 (2023) (“[T]hrough the review process, OIRA shapes the regulations that emerge from 
the agencies.”); Simon F. Haeder & Susan Webb Yackee, Presidentially Directed Policy Change: 
The Office of Information and Regulatory Affairs as Partisan or Moderator?, 28 J. Pub. Admin. 
Rsch. & Theory 475, 475 (2018) (“Presidents rarely intercede personally; instead, they rely on 
[OIRA]  .  .  .  to represent presidential interests during regulatory policymaking.”); Alexander 
Bolton, Rachel Augustine Potter & Sharece Thrower, Organizational Capacity, Regulatory Review, 
and the Limits of Political Control, 32 J.L. Econ. & Org. 242, 242–43 (2016) (describing OIRA as 
one of “the political control apparatus[es] of the administrative state”).
	 13	 Aaron J. Saiger, Obama’s “Czars” for Domestic Policy and the Law of the White House 
Staff, 79 Fordham L. Rev. 2577, 2578 (2011).
	 14	 See Shirley Anne Warshaw, The Domestic Presidency 5 (1997) (defining an 
“institutional unit” within the EOP as one that “recur[s] from administration to administration, 
ha[s] a continual presence within White House decision making, involve[s] a staff with certain 
hierarchical qualities and bureaucratic functions, and whose primary responsibility [i]s consistently 
focused on domestic policy”); Tevi Troy, How Presidents Use White House Policy Councils 
to Manage Administration Priorities 4–5, 8–15 (2024) (describing how “the last half century 
has seen the occasional creation, and even more infrequent dissolution, of White House policy 
councils,” though “for the most part they endure”).
	 15	 See infra Section I.A.
	 16	 See Bradley H. Patterson Jr., The White House Staff 77 (2000) (observing that it is 
“the top staffs of the councils—senior White House officers—who supply the leadership, scope out 
the questions, draft the papers, and call the meetings”).
	 17	 See Bressman & Vandenbergh, supra note 6, at 49 (“Although OIRA exerts influence 
on many day-to-day issues, other White House offices often wield more influence on high-profile 
or high-stakes matters.”); Cary Coglianese & Daniel E. Walters, Agenda-Setting in the Regulatory 
State: Theory and Evidence, 68 Admin. L. Rev. 93, 109 (2016) (“Some participants stressed that the 
White House will have much greater influence over a small number of rules that administration 
officials consider to be the most significant ones.”).
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and drive rules ex ante—that is, well before they are submitted for 
review. Consider some examples:

•	 During his campaign, President Clinton promised to “end 
welfare as we know it.”18 In August 1996, he signed into 
law the Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996 (“PRWORA”),19 which imposed 
stricter time limits and work requirements on welfare 
recipients.20 Clinton subsequently gave DPC the “lead role” 
in welfare-reform implementation, including a rulemaking 
effort tightening the child disability standard for supplemental 
security income.21

•	 During the Obama Administration, White House policy 
councils sometimes started “a process to consider or promote 
rulemaking and to help coordinate discussions long before 
OIRA review” began.22 For example, President Obama had 
a series of “We Can’t Wait” rulemaking initiatives,23 one of 
which included a Department of Health and Human Services 
(“HHS”) rule requiring all Head Start grantees failing to 
meet rigorous quality benchmarks to compete for continued 
federal funding.24

•	 During the first Trump Administration, Trump’s DPC Director 
Joe Grogan “had little patience for agencies that fail[ed] to 
follow through on Trump’s deregulatory measures.”25 Grogan 
worked alongside NEC to help advance an HHS rule aimed 
at broadening healthcare options for small businesses.26 

	 18	 Jasmin Sethi, Lessons for Social Scientists and Politicians: An Analysis of Welfare Reform, 
17 Geo. J. on Poverty L. & Pol’y 5, 16, 26 (2010) (quoting Bill Clinton, Governor, Ark., Acceptance 
Speech at 1992 Democratic National Convention, at 56:20 (July 16, 1992), https://www.c-span.
org/program/historic-convention-speeches/governor-bill-clinton-acceptance-speech-at-1992-
democratic-national-convention/146779 [https://perma.cc/SWB9-5TK6]).
	 19	 Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 
104-193, 110 Stat. 2105.
	 20	 See id. sec. 103, § 407, 110 Stat. at 2129–34 (codified as amended at 42 U.S.C. § 607).
	 21	 Letter from Carol H. Rasco, Assistant to the President for Domestic Pol’y, to Leon 
Panetta, White House Chief of Staff, & Erskine Bowles, White House Deputy Chief of Staff for 
Operations (Nov. 25, 1996) (on file with author).
	 22	 Sunstein, supra note 8, at 1849.
	 23	 Id. at 1849 n.47.
	 24	 See Press Release, Off. of the Press Sec’y, The White House, We Can’t Wait: President 
Obama Takes Action to Improve Quality and Promote Accountability in Head Start Programs 
(Nov. 8, 2011), https://obamawhitehouse.archives.gov/the-press-office/2011/11/08/we-cant-wait-
president-obama-takes-action-improve-quality-and-promote-ac [https://perma.cc/369B-YWKY].
	 25	 Elaina Plott Calabro & Peter Nicholas, How a Forgotten White House Team Gained Power 
in the Trump Era, Atlantic (June 27, 2019), https://www.theatlantic.com/politics/archive/2019/06/
trump-domestic-policy-council/592516/ [https://perma.cc/H64F-9KJG].
	 26	 See id.
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The rule introduced a mechanism whereby employers could 
provide tax-exempt funds, known as health-reimbursement 
arrangements, enabling employees to purchase insurance 
on the individual market rather than relying on traditional 
company plans.27

In this manner, presidents have turned to White House policy councils 
to advance their highest regulatory and deregulatory priorities. More 
recently, the second Trump Administration has explicitly called upon 
independent regulatory agency chairs to “regularly consult with and 
coordinate policies and priorities with” DPC and NEC, alongside OMB.28

The importance of this subset of rules—those that have been 
instigated and actively shaped by White House policy councils—has 
been heightened by the emergence of the major questions doctrine. 
Formulations vary, but the basic idea of the doctrine is that courts will 
“expect Congress to speak clearly” when it assigns agencies matters 
of “economic” or “political” significance.29 Regulations subject to the 
major questions doctrine in recent years have been central to presiden-
tial regulatory agendas,30 including a COVID-19 vaccination and testing 
mandate for workers at large employers31 and a rule addressing car-
bon dioxide emissions from existing natural-gas- and coal-fired power 
plants.32 Despite being issued by the Department of Labor and Environ-
mental Protection Agency, respectively, these regulations involved the 
active participation of the White House.33

One of the functional premises of the major questions doctrine—
particularly when justified as a canon of avoidance—is that Congress 
possesses superior deliberative lawmaking procedures.34 In this view, 

	 27	 See id.
	 28	 Exec. Order No. 14,215, 90 Fed. Reg. 10,447, 10,448 (Feb. 18, 2025).
	 29	 Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014) (“We expect Congress to speak 
clearly if it wishes to assign to an agency decisions of vast ‘economic and political significance.’” 
(quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 160 (2000))).
	 30	 See Jodi L. Short & Jed H. Shugerman, Major Questions About Presidentialism: Untan-
gling the “Chain of Dependence” Across Administrative Law, 65 B.C. L. Rev. 511, 514 (2024) (“The 
doomed [major questions doctrine] policies were promulgated by agencies linked to presidents 
with formal supervisory power who directed, actively supported, and took public responsibility for 
those agencies’ key policy decisions.”).
	 31	 See Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., 595 U.S. 109, 115, 117 (2022).
	 32	 See West Virginia v. EPA, 597 U.S. 697, 711–15, 724 (2022).
	 33	 See Jody Freeman, The Environmental Protection Agency’s Role in U.S. Climate Policy—A 
Fifty Year Appraisal, 31 Duke Env’t L. & Pol’y F. 1, 61 (2020) (describing how White House officials 
“Podesta, McDonough, and Deese” provided “crucial support for McCarthy and her agency as EPA 
delivered major climate rules,” including the Clean Power Plan); Short & Shugerman, supra note 
30, at 540–48 (discussing presidential involvement in the Clean Power Plan and the Occupational 
Safety and Health Administration’s emergency temporary workplace-safety standard).
	 34	 See Nat’l Fed’n of Indep. Bus., 595 U.S. at 124 (Gorsuch, J., concurring) (“[T]he major 
questions doctrine is closely related to what is sometimes called the nondelegation doctrine.”); 
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bicameralism and presentment result in policy choices that are well 
debated and more democratically legitimate than those made by the 
President. To evaluate this claim of comparative competence, however, 
it is critical to appreciate the increasingly institutionalized structures 
and processes within the presidency to formulate what are likely to be 
designated as “politically” significant major rules.

This Foreword refers to such dynamics as presidential brokering, 
seeks to explain why this distinct method of agency influence has devel-
oped, and normatively evaluates the practice. In the rulemaking context, 
presidential brokering consists of the delegated authority to generate 
regulatory options from different perspectives throughout the executive 
branch; to test the arguments through actively moderated deliberation; 
and then to elevate decisions up the presidential hierarchy as necessary. 
When it comes to domestic regulatory policy,35 these delegations often, 
though not always,36 run to DPC and NEC. Brokering, in turn, can vary 
in its level of formality. The most formal version involves the use of stan-
dardized decision-making memoranda and works through a hierarchy 
of committees, from lower-level interagency policy committees to those 
at the level of deputies and then principals. The more informal—and far 
more common—version uses working groups consisting of personnel 
from agencies and various units of the EOP, led and managed by White 
House policy-council staff.

After persisting for years through norms and internal documents,37 
the brokering process was publicly memorialized for the first time by 
the Biden Administration in a formal directive identifying DPC as the 
“principal forum” for advising and assisting the President in domestic 
policy development.38 Mirroring counterparts in the national security 

Blake Emerson, Administrative Answers to Major Questions: On the Democratic Legitimacy of 
Agency Statutory Interpretation, 102 Minn. L. Rev. 2019, 2048 (2018) (“Interpreted in its best light, 
the [major questions] doctrine aims to protect and to strengthen the connection between the peo-
ple and governmental action by presuming that a popular and deliberative process settles major 
questions of policy.”); Gundy v. United States, 588 U.S. 128, 154 (2019) (Gorsuch, J., dissenting) 
(“Article I’s detailed processes for new laws were also designed to promote deliberation.”).
	 35	 The category of domestic policy may best be thought of as the “residual” of other more 
defined arenas such as national security or economic policy. Karen M. Hult & Charles E. Walcott, 
Domestic Policy Development in the White House, in Governing at Home 84, 84 (Michael Nelson  
& Russell L. Riley eds., 2011). Representative issues include those relating to the environment, health, 
food, labor, and crime. See id. at 92–101. But, of course, the borders between domestic, economic, and 
national security can be porous, sometimes resulting in intra–White House turf wars. See id.
	 36	 President Obama, for example, turned to the Office of Science and Technology Policy 
(“OSTP”) and the Council on Environmental Quality (“CEQ”) to coordinate national ocean pol-
icy. See Exec. Order No. 13,547, 3 C.F.R. 227, 229 (2011). Specifically, OSTP and CEQ were to lead 
a National Ocean Council charged with promoting “stewardship of the ocean, our coasts, and the 
Great Lakes” to be “healthy[,] . . . resilient, safe[,] and productive.” Id. at 227.
	 37	 See infra notes 214–28 and accompanying text.
	 38	 Memorandum from President Joseph R. Biden to Cabinet Sec’ys et al. (May 6, 2021) 
[hereinafter Domestic Policy Presidential Directive], https://bidenwhitehouse.archives.gov/
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realm,39 the document’s stated purpose was to ensure that domestic pol-
icy implemented by agencies was “developed and coordinated through 
a systematic, evidence-driven process” designed to “ensure that all 
major priorities are addressed, the views of all relevant agencies are 
considered, [and] appropriate options are analyzed.”40 In other words, 
the directive called for DPC to lead a process that incorporated the 
views of a range of intra-executive branch actors in order to identify 
policy options and priorities.

Importantly, that process involves not only the rulemaking agency 
but also a number of structurally distinct entities within the EOP, such 
as OMB, the Council of Economic Advisors (“CEA”), and the Office 
of Science and Technology Policy (“OSTP”).41 These entities have gen-
erally been established by statute rather than executive action, are 
charged with congressionally mandated duties and responsibilities, fea-
ture heads that require Senate confirmation, and contain career staff 
that persist through administrations.42 As a result, these statutory units 
are more structurally independent, as compared with the White House, 
from the personal interests of the President.43 By and large, Congress 
created them to serve the office of the President, rather than its occu-
pant.44 They were designed, in other words, to provide for what Congress, 
at the time of their creation, perceived as the longer-run interests of the 
presidency.

This is not to say, of course, that the practice of presidential bro-
kering is always followed. The previous Trump Administration, for 
example, featured many counterexamples45 despite concerted efforts to 
reestablish the process,46 which may help explain why its deregulatory 
agenda suffered so many losses in court.47 Indeed, there are strong 

briefing-room/presidential-actions/2021/05/06/domestic-policy-presidential-directive-1-dppd-1/ 
[https://perma.cc/TN5U-FDVC].
	 39	 See, e.g., Memorandum from President George H.W. Bush to Vice President Dan Quayle et 
al. (Jan. 30, 1989), https://bush41library.tamu.edu/files/nsd/nsd1.pdf [https://perma.cc/H9L Q-RLRY].
	 40	 Domestic Policy Presidential Directive, supra note 38.
	 41	 See id.; see also infra Section I.B.
	 42	 See infra Section I.B.
	 43	 See infra notes 122–23 and accompanying text.
	 44	 See Daphna Renan, The President’s Two Bodies, 120 Colum. L. Rev. 1119, 1151–52, 1211 
(2020).
	 45	 See Karen M. Hult, Assessing the Trump White House, 51 Presidential Stud. Q. 35, 44 
(2021) (“To the extent a standard model for guiding presidential decision making has existed 
in past presidencies, it appeared to be conspicuously absent under Donald Trump.” (citation 
omitted)).
	 46	 See infra notes 223–26 and accompanying text.
	 47	 By one measure, agencies during the Trump Administration had a seventy-eight percent 
loss rate in litigation—losing 192 out of 246 challenges to the agencies’ efforts to implement pol-
icy. Roundup: Trump-Era Agency Policy in the Courts, Inst. for Pol’y Integrity (Apr. 25, 2022), 
https://policyintegrity.org/trump-court-roundup [https://perma.cc/W7C4-93JE].
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indications that the practice is not being followed in Trump’s second 
term as well,48 but much remains to be seen, especially with a Chief of 
Staff who professes to prize decision-making discipline.49 In the mean-
time, this Foreword highlights some of the consequences for presidents 
departing from these established practices. It also considers some exoge-
nous reforms that could help encourage brokering despite an individual 
president’s instincts to the contrary.

Appreciating the dynamics of presidential brokering can also 
enrich empirical work on administrative control. Some of the literature, 
for example, posits that presidents use OIRA-coordinated review as a 
means of partisan control.50 Puzzlingly, however, some scholars find that 
“ideological misalignment between the president and promulgating 
agencies does not affect review outcomes.”51 Perhaps one partial expla-
nation has been the role of policy councils in influencing administrative 
agencies ex ante—that is, before the rules are submitted for review. If 
DPC or NEC has achieved a great deal of alignment before the review 
process begins, then some of the findings to date may be less surpris-
ing or at least in need of further refinement. Other empirical efforts 
focus solely on the “unilateral” issuance of executive orders as evidence 
of presidential control.52 Brokering, however, occurs independently 
of those orders, thus potentially understating the true magnitude of 
presidential influence. Finally, although the policymaking process has 
been studied in depth for legislative proposals53 and executive orders,54 
focusing specifically on rulemaking is valuable because of the unique 
challenges of that process as well as the implications for OIRA and 
judicial review.

	 48	 See, e.g., Jonathan Swan & Maggie Haberman, Inside Trump’s Hastily Written Pro-
posal to ‘Own’ Gaza, N.Y. Times (Feb. 5, 2025), https://www.nytimes.com/2025/02/05/us/politics/
trump-gaza-takeover.html [https://perma.cc/HNP7-NXJJ] (“Inside the U.S. government, there had 
been no meetings with the State Department or Pentagon, as would normally occur for any serious 
foreign policy proposal, let alone one of such magnitude. There had been no working groups. The 
Defense Department had produced no estimates of the troop numbers required, or cost estimates, 
or even an outline of how it might work.”).
	 49	 See Rachael Bade, Kara Tabor, Renee Klahr & Krystal Campos, ‘The Oracle,’ ‘the Ice 
Maiden’ and the New Discipline of Trump’s White House, Politico (Mar. 22, 2025, 2:00 PM), 
https://www.politico.com/news/magazine/2025/03/22/trump-white-house-james-blair-economy-
judges-00242434 [https://perma.cc/37GB-C9QA].
	 50	 See, e.g., sources cited supra note 12.
	 51	 Benn, supra note 12, at 316; see also Haeder & Yackee, supra note 12, at 484 (finding that 
ideological extremity in promulgating agencies does not affect review outcomes).
	 52	 See, e.g., Kenneth R. Mayer & Kevin Price, Unilateral Presidential Powers: Significant 
Executive Orders, 1949–99, 32 Presidential Stud. Q. 367, 368–70 (2002).
	 53	 See, e.g., Andrew Rudalevige, Managing the President’s Program (Ira Katznelson et 
al. eds., 2002).
	 54	 See, e.g., Andrew Rudalevige, By Executive Order (2021).
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Part I begins by placing White House policy councils within the 
larger institutional context of the EOP. This historical background high-
lights the structural differences between the White House and other 
components of the EOP designed by Congress to serve the office of 
the presidency rather than the individuals within it. This framing seeks 
to explain why presidents have turned to policy councils rather than 
alternatives such as OIRA to help advance their highest priority rules. 
Because such councils are led by White House advisors that do not 
require Senate confirmation, possess no programmatic duties beyond 
serving the President, and lack career staff, they are more likely to be 
responsive to the President’s political agenda. Of course, in reality, indi-
vidual personalities and reputations are relevant as well, but focusing 
primarily on these structural characteristics can help generate testable 
hypotheses about how the presidency operates as an institution. More 
broadly, the discussion seeks to help open the black box of the presi-
dency,55 akin to analogous efforts to explore the internal dynamics of 
traditional administrative agencies.56

Against this backdrop, Part II then turns to the development of 
brokering to implement the President’s agenda, given the limits of other 
better-studied mechanisms of agency control. Strategic appointments 
suffer from familiar principal-agent problems due to the need for Senate 
confirmation, narrow statutory missions, and the potential for capture by 
career staff.57 Removals of recalcitrant personnel, in turn, can be politically 

	 55	 There is a great deal of insightful work on the institutional presidency in political science, 
but much of it requires updating. See, e.g., Peri E. Arnold, Making the Managerial Presidency 
(2d ed., rev. 1998); John P. Burke, The Institutional Presidency (Michael Nelson ed., 2d ed. 2000); 
Matthew J. Dickinson, Bitter Harvest (1996); Hart, supra note 5; Stephen Hess & James P. 
Pfiffner, Organizing the Presidency (4th ed. 2020); John H. Kessel, The Domestic Presidency 
(Katharine G. Tsioulcas ed., 1975); Warshaw, supra note 14; Governing at Home, supra note 35. 
The legal literature is comparatively sparser, though similar themes can be found in work sensitive 
to the institutional aspects of the presidency. See, e.g., Adam B. Cox & Cristina M. Rodríguez, The 
President and Immigration Law (2020); Catherine Crump, Reforming Policing from the White 
House: The Challenges of Implementing Police Reform Through Executive Order, in Research 
Handbook on Penal Policy (Alessandro Corda ed., forthcoming 2025) (on file with author); Jody 
Freeman & Jim Rossi, Agency Coordination in Shared Regulatory Space, 125 Harv. L. Rev. 1131, 
1197–1203 (2012) (recognizing that regulatory coordination can also occur through “White House 
policy offices, councils, and special advisors” and considering some of the tradeoffs with OIRA, 
which the authors argue is more “reactive” in nature and focused on “economic efficiency”).
	 56	 See, e.g., Rachel E. Barkow, Foreword, Overseeing Agency Enforcement, 84 Geo. Wash. L. 
Rev. 1129, 1137 (2016); Elizabeth Magill & Adrian Vermeule, Allocating Power Within Agencies, 
120 Yale L.J. 1032, 1035 (2011) (analyzing power allocation within agencies); Gillian E. Metzger 
& Kevin M. Stack, Internal Administrative Law, 115 Mich. L. Rev. 1239, 1248 (2017) (discussing 
internal operations of agencies); Jon D. Michaels, Of Constitutional Custodians and Regulatory 
Rivals: An Account of the Old and New Separation of Powers, 91 N.Y.U. L. Rev. 227, 229 (2016) 
(discussing divisions of authority within administrations).
	 57	 See infra notes 170–77 and accompanying text.
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costly.58 Executive orders, for their part, are not self-executing; indeed, 
empirical research reveals that agency compliance with them is uneven.59 
Finally, OIRA-coordinated regulatory review is more reactive than 
proactive. Generally speaking, the process does not begin until the 
agency has already completed substantial drafting of the rule.60 Presi-
dents have thus developed policy councils to spur agency rulemakings 
through the brokering process.61 This Part will illustrate some of 
these dynamics with an extended case study involving a welfare- 
reform-related rulemaking during the Clinton Administration.

Part III then turns to a more normative evaluation of presidential 
brokering by White House policy councils in the rulemaking context. 
It concludes that the phenomenon has both strengths and weaknesses. 
One salutary aspect for those who believe presidential oversight pro-
vides a measure of accountability is that presidential brokering likely 
increases agency responsiveness as compared with ad hoc “jawboning.”62 
This is especially likely when the process is perceived as “honest”—that 
is, reflecting a sincere effort to identify options from multiple vantage 
points in ways that build trust and legitimatize intra-executive branch 
decision-making.63 Brokering also improves the quality and effective-
ness of regulatory policymaking by drawing upon the expertise of not 
only the rulemaking agency but also the statutory components of the 
EOP. Many of these components, such as the CEA, are headed by 
subject-matter experts drawn from academia or elsewhere who are 
themselves aided by experienced career staff. Relatedly, presidential 
brokering also serves a debiasing function. By exposing the political 
instincts of the White House to competing perspectives, the deliberative 
process can reduce the White House’s proclivities toward groupthink and 
other familiar cognitive biases. In this manner, presidential brokering 

	 58	 See infra notes 174–75 and accompanying text.
	 59	 See infra notes 183–94 and accompanying text.
	 60	 See infra notes 207–13 and accompanying text.
	 61	 See Sunstein, supra note 8, at 1849–50 (“While OIRA has written formal ‘prompt letters,’ 
designed to promote agency action, such ‘prompting’ is far more likely to occur informally and 
from other offices, which have a particular responsibility to explore desirable policy initiatives.” 
(footnote omitted)); Christoher P. Liddell, Year Zero 142 (Guian A. McKee & Marc J. Selver-
stone eds., 2024) (describing “policy councils” as “the integrating force in the White House” with 
“elaborate structures and procedures for integrating the diverse units in the organization”).
	 62	 See, e.g., Paul R. Verkuil, Jawboning Administrative Agencies: Ex Parte Contacts by the 
White House, 80 Colum. L. Rev. 943, 943 (1980) (describing discussions that “pit[] White House 
advisors . . . against agency officials” as “a variation . . . of presidential ‘jawboning’”); Richard J. 
Pierce, Jr., Saving the Unitary Executive from Those Who Would Distort and Abuse It: A Review of 
The Unitary Executive by Steven G. Calabresi and Christopher S. Yoo, 12 U. Pa. J. Const. L. 593, 600 
(2010) (book review) (discussing “[l]argely invisible ad hoc White House jawboning”).
	 63	 See infra notes 216–18 and accompanying text.
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can further administrative law values such as political accountability 
and effectiveness.64

On the other side of the ledger, however, are a number of features 
that weaken these values. Perhaps most importantly, these presidential 
brokering dynamics are largely shielded from public and congressional 
scrutiny. This lack of transparency stymies monitoring and increases the 
risk of capture. In addition, the potential for principal-agent problems 
between the President and the policy councils persists. Policy councils 
are often staffed by individuals who have worked for interest groups, 
which may exert outside influence as a result. Second, the broad scope of 
policy-council responsibilities necessarily results in information asym-
metries that cannot be completely redressed through elevation. Finally, 
presidential brokering also raises concerns about the efficiency of the 
process. The decision costs of the practice are extremely high. These 
decision costs, in turn, are exacerbated by the overlapping jurisdictions 
between DPC and NEC, as well as other components of the EOP.65

Part III accordingly offers some suggestions for reform. They 
include the continued issuance of publicly available domestic pol-
icy directives to facilitate transparency and management, as well as 
measures to facilitate more effective regulatory prioritization, public 
participation, and coordination with OIRA. Exogenous actors such as 
Congress and the courts could also bolster the incentives for honest 
brokering: Congress could leverage statutory offices within the EOP 
to provide fire-alarm oversight.66 Courts, in turn, could revisit some of 
the functional premises of the major questions doctrine and continue 
to reinforce the incentives of honest brokering through independent 
evaluation of a rule’s legal and policy justifications.67

I.  Presidential Bureaucracy

Astute observers of the Oval Office have long recognized that 
presidents have centralized power by drawing authority closer to them 
through the institutions of the presidency.68 Since 1939, those institutions 
have resided within the EOP.69 From its origins, the EOP has exhibited 
important internal structural variations, emerging from contestations 
between the President and Congress over the structure of the presidency. 
These design choices have resulted in various units within the White 

	 64	 See infra Section III.A.1.
	 65	 See infra Section III.A.2.
	 66	 See infra Section III.B.2.
	 67	 See infra Section III.B.3.
	 68	 See sources cited supra note 55.
	 69	 See Arnold, supra note 55, at 114.
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House Office that are less insulated from the President relative to other 
EOP entities such as OMB and OIRA. Centralization, in this manner, 
is a matter of degree.70 This Part surveys the main structural cleavages 
for those actors within the EOP most frequently involved in regulatory 
policymaking and the diverging organizational incentives that result.

A.	 White House Policy Councils

The origins of the EOP can be traced to President Franklin Roo-
sevelt’s New Deal aspirations, which put unprecedented pressures on 
the presidency. “Overlap and redundancy ran through” the jurisdic-
tions of the new agencies he had helped to create.71 Conditions were 
thus ripe for the management ideas of public administration scholars 
like Louis Brownlow and the so-called “Brownlow Committee.”72 The 
Committee was charged with devising recommendations regarding the 
“managerial and administrative relationship of the President to all the 
farflung . . . agencies.”73 One of the Brownlow Committee’s most dura-
ble recommendations was the creation of the EOP.74 The EOP’s task 
would be to aid the President in quickly obtaining information from 
agencies and to “guide him in making his responsible decisions.”75 This 
dedicated institution would provide the Chief Executive with both the 
staff and resources to discharge his constitutional duties.76

President Roosevelt swiftly put the Committee’s ideas into action 
by issuing an executive order pursuant to reorganization plans approved 
by Congress.77 The order provided, among other things, for the creation 

	 70	 See, e.g., Rudalevige, supra note 54, at 216–17 (adopting the “usual distinction between the 
‘bureaucracy’ and the ‘White House’” but recognizing that “internal divergences” are also important 
“as the size of the EOP grows and fragmentation rises”); Peter L. Strauss, Foreword, Overseer, or “The 
Decider”? The President in Administrative Law, 75 Geo. Wash. L. Rev. 696, 753–54 (2007) (“We can also 
have no illusions that the decision will be made by ‘the’ President . . . . It will, rather, be made within 
an apparatus of a few thousand White House employees . . . .”); Bressman & Vandenbergh, supra note 
6, at 65–67 (exploring whether “non-OIRA White House offices wield more influence in a given case 
or across the board”); Sunstein, supra note 8, at 1840 (noting that “while the President is ultimately 
in charge, the White House itself is a ‘they,’ not an ‘it’”); Anya Bernstein & Cristina Rodríguez, The 
Diffuse Executive, 92 Fordham L. Rev. 363, 367 (2023) (“[E]ven centralized power over agency action 
can come not from the President individually but from the complex EOP bureaucracy.”).
	 71	 Arnold, supra note 55, at 89.
	 72	 See id. at 91, 95.
	 73	 Id. at 93 (alteration in original) (quoting Memorandum from Louis Brownlow to President 
Franklin Roosevelt (Feb. 1936), in Louis Brownlow, A Passion for Anonymity 333, 334 (1958)).
	 74	 See id. at 104, 114.
	 75	 See Michael Nelson, Domestic Policy, Domestic Policy Advisers, and the American Presi-
dency, in Governing at Home, supra note 35, at 1, 2.
	 76	 See id.
	 77	 See Exec. Order No. 8248, 3 C.F.R. 217 (1939); Reorganization Plan No. I, 3 C.F.R. 248 
(1939), reprinted as amended in 5 U.S.C. app. at 609 (2018); Reorganization Plan No. II, 3 C.F.R. 254 
(1939), reprinted as amended in 5 U.S.C. app. at 616 (2018).
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of a new White House Office within the EOP.78 The office would com-
prise six assistants who would “work directly and anonymously” to get 
“information when needed by the President in making decisions” and 
ensuring those decisions were “promptly communicated to those who 
are involved.”79 These assistants would be handpicked by the President, 
their effectiveness a function of their work behind the scenes.80 In this 
manner, a core function of the White House staff would be to gain the 
information necessary to facilitate presidential decision-making.

With six new presidential assistants, the White House full-time 
staff during the Roosevelt Administration would now number about 
forty-three.81 In subsequent administrations, this number would sky-
rocket from about fifty-eight in 1944 to 560 in 1974,82 eventually settling 
into numbers closer to 400 in subsequent years.83 One explanation for 
this growth has been the increasing need for interagency management 
given the decline of the cabinet as a “coordinating mechanism.”84 Cabi-
net meetings would ultimately prove inefficient and frustrating to many 
presidents due to the slow pace of policy development within agencies, 
the perceived lack of creativity, and the necessarily narrow perspectives 
that jurisdictionally bound agencies could offer.85

To aid in this management task, President Nixon was the first to cre-
ate a White House–centered unit squarely focused on domestic policy 
within the EOP.86 This decision was reached upon the recommendation 

	 78	 See Exec. Order No. 8248, 3 C.F.R. at 217.
	 79	 Summary of the Report of the Committee on Administrative Management, 5 Pub. Papers 
674, 677 (Jan. 12, 1937).
	 80	 See The President’s Comm. on Admin. Mgmt., Report of the President’s Committee: 
Administrative Management in the Government of the United States 19 (1937) [hereinafter 
Brownlow Report] (“Their effectiveness in assisting the President will, we think, be directly pro-
portional to their ability to discharge their functions with restraint. They would remain in the 
background, issue no orders, make no decisions, emit no public statements.”).
	 81	 Hart, supra note 5, at 112.
	 82	 Id.
	 83	 See Nelson, supra note 75, at 2; Charles E. Walcott & Karen M. Hult, White House Staff 
Size: Explanations and Implications, 29 Presidential Stud. Q. 638, 643 (1999).
	 84	 Hart, supra note 5, at 125 (“Many attempts to explain the development of the White 
House staff emphasize its role as a coordinator of executive branch activity, a role assumed as a 
direct result of the weakness of the Cabinet as a coordinating mechanism.”); see also Cong. Rsch. 
Serv., RL30673, The President’s Cabinet: Evolution, Alternatives, and Proposals for Change 
9 (2000) (“In the 20th century, the Cabinet has experienced a not-so-gradual decline in its political 
and administrative relevance to the President.”).
	 85	 See Cong. Rsch. Serv., supra note 84, at 10–13; Lester M. Salamon, The Presidency and 
Domestic Policy Formulation, in The Illusion of Presidential Government 177, 181 (Hugh Heclo 
& Lester M. Salamon eds., 1981).
	 86	 See Nelson, supra note 75, at 4 (“Starting with Nixon, every president has centered domes-
tic policymaking not in the cabinet departments or in Johnson-style outside task forces, but rather 
in one or more White House staff units.”); Raymond J. Waldmann, The Domestic Council: Inno-
vation in Presidential Government, 36 Pub. Admin. Rev. 260, 261 (1976) (noting that “the Nixon 
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of Nixon’s own Advisory Council on Executive Management headed 
by Roy Ash.87 In 1970, after receiving approval for his reorganization 
plan, Nixon issued Executive Order 11,541.88 That order formalized the 
Domestic Council, which was charged with gathering information for 
“defining national domestic goals,” developing “alternative proposals 
for reaching those goals,” and providing “policy advice to the President 
on domestic issues.”89 The Domestic Council was to be headed by an 
executive director with the formal title of Special Presidential Assistant 
for Domestic Policy.90 The cabinet-level Domestic Council was com-
posed of the President, Vice President, Attorney General, and a subset 
of the cabinet, but it would be driven and staffed by the White House.91

Every President since has followed Nixon’s cue to centralize domes-
tic policymaking, albeit with different naming conventions.92 Even those 
who professed a desire to return to a cabinet-led approach eventually 
returned the locus of policymaking back to the White House.93 One par-
ticularly noteworthy development came with President Clinton, who 
decided to place White House staff directly onto the freshly renamed 

Administration [was] the first to institutionalize and define the relationships” within the White 
House for policy planning).
	 87	 See Edwin L. Harper, Domestic Policy Making in the Nixon Administration: An Evolving 
Process, 26 Presidential Stud. Q. 41, 44 (1996). The Ash Council had been charged with studying 
ways to improve management in the executive branch. See id.
	 88	 Exec. Order No. 11,541, 3 C.F.R. 141 (1971); see Reorganization Plan No. 2 of 1970, 3 
C.F.R. 197 (1971), reprinted as amended in 5 U.S.C. app. at 720 (2018).
	 89	 Exec. Order No. 11,541, 3 C.F.R. at 141.
	 90	 See Salamon, supra note 85, at 182.
	 91	 See Reorganization Plan No. 2 of 1970, 3 C.F.R. at 198. Domestic Council members 
included the President; Vice President; Attorney General; Secretary of Agriculture; Secretary of 
Commerce; Secretary of Health, Education, and Welfare; Secretary of Housing and Urban Devel-
opment; Secretary of the Interior; Secretary of Labor; Secretary of Transportation; and Secretary 
of the Treasury. Id. The Reorganization Plan also contained catchall language providing that the 
Domestic Council could also include “such other officers of the Executive Branch as the President 
may from time to time direct.” Id.
	 92	 President Jimmy Carter, for example, ran on a promise to “devolve domestic policymak-
ing” from the White House back to the cabinet, leading him to abolish the Domestic Council 
and rename it the Domestic Policy Staff (“DPS”) to emphasize that the role would be to staff 
the cabinet rather than serve as a thought leader. Nelson, supra note 75, at 13. However, Carter’s 
disillusionment with his cabinet heads—resulting in his asking for the resignation of his entire 
cabinet and accepting five midway through his presidency—led to a resurgence of staffing in DPS 
toward the end of his Administration. See Robert A. Strong, Recapturing Leadership: The Carter 
Administration and the Crisis of Confidence, 16 Presidential Stud. Q. 636, 647 (1986). As a result, 
Carter’s “initial plans and intentions were diluted or abandoned,” and Nixon’s Domestic Council 
essentially survived reorganization and emerged with a new name but basically the same functions. 
See Nelson, supra note 75, at 13–14. The institutionalization of centralized policymaking continued.
	 93	 See, e.g., Warshaw, supra note 14, at 125, 135 (detailing the Reagan Administration’s origi-
nal goal of “keeping the cabinet officers within the presidential orbit” through the creation of cabi-
net councils, which were later “redesigned” to “gain control of the policy apparatus within the White 
House” and “reduce[] the access points for the cabinet into the White House and to the president”).
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DPC, making it even clearer that domestic policy would be centrally 
managed.94 As in previous iterations, its role would be not only to for-
mulate policy but also to work on its implementation, whether through 
legislative proposals, executive orders, public speeches, or administra-
tive actions such as rules or grants.95 Under Clinton, the number of DPC 
staff grew to about thirty.96 In addition, Clinton created NEC to simi-
larly concentrate economic policymaking in the White House.97 NEC 
under Clinton also had about thirty staff members.98 Given the intersec-
tion of domestic policy and economic issues, NEC often works closely 
with DPC and can sometimes have overlapping portfolios as a result.99

DPC and NEC also work with a number of other actors in the 
White House to advance policy. Presidents sometimes create more 
ephemeral policy councils, often only lasting a year or two. President 
Nixon, for example, created a Council for Urban Affairs that only 
lasted from 1969 to 1970.100 Presidents also sometimes establish single 
policy “czars” to coordinate specific issues. Take, for example, President 
George W. Bush’s Director of the Office of Faith-Based and Commu-
nity Initiatives,101 or President Obama’s Director of the Office of Health 
Reform,102 mainly charged with implementation of the Affordable Care 
Act.103 These roles, however, are often repealed relatively quickly or 
simply eliminated in subsequent administrations.104

On legal matters, DPC and NEC also work closely with the White 
House Counsel, who generally serves as the President’s in-house 
lawyer.105 The role of the White House Counsel historically grew out 

	 94	 See id. at 161 (“[President] Clinton became the first president to significantly change the 
composition of the cabinet council by adding a host of White House staff to the membership in 
1993.”).
	 95	 See George E. Shambaugh IV & Paul J. Weinstein Jr., The Art of Policymaking 
59 (3d  ed. 2024) (noting that policy implementation can occur through “presidential direc-
tive[,] . . . legislation, regulatory change, or simply the use of the presidential bully pulpit”).
	 96	 See id. at 31–32 (reporting that DPC “grew to around 30 staffers under President Clinton”).
	 97	 See Exec. Order No. 12,835, 3 C.F.R. 586 (1994).
	 98	 See Shambaugh & Weinstein, supra note 95, at 30 (“Under Clinton, the [NEC] staff size 
was roughly thirty individuals . . . .”).
	 99	 See Hart, supra note 5, at 66–67; Shambaugh & Weinstein, supra note 95, at 32 (discussing 
how during Clinton’s second term, DPC “gained control over several issues given to the NEC”).
	 100	 See Exec. Order No. 11,452, 3 C.F.R. 102 (1970). For a catalog of these entities over time, 
see Harold C. Relyea, Cong. Rsch. Serv., 98-606 GOV, The Executive Office of the President: 
An Historical Overview 25–28 (2008).
	 101	 See Exec. Order No. 13,199, 3 C.F.R. 752 (2002).
	 102	 See Exec. Order No. 13,507, 3 C.F.R. 233 (2010).
	 103	 Patient Protection and Affordable Care Act of 2010, Pub. L. No. 111-148, 124 Stat. 119 
(codified as amended in scattered sections of 25 U.S.C., 26 U.S.C., 29 U.S.C., 42 U.S.C.); See Exec. 
Order No. 13,507, 3 C.F.R. at 233.
	 104	 See, e.g., Exec. Order No. 13,569, 3 C.F.R. 232 (2012) (revoking Executive Order 13,507).
	 105	 See Patterson, supra note 16, at 96–97, 112; cf. Crump, supra note 55 (manuscript at 14–15) 
(discussing the ways in which DPC and the White House Counsel’s Office can conflict and engage 
in turf battles).
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of the sense that the President’s existing sources of legal advice at 
the Department of Justice (“DOJ”) were untimely and ultimately 
too divorced from the President’s immediate needs.106 The Roosevelt 
Administration initially created an Assistant Solicitor General position 
within DOJ to focus on presidential legal advice—a position that would 
be renamed the Office of Legal Counsel (“OLC”) two decades later.107 
Over the years, however, OLC would develop norms and practices that 
resulted in the office adopting a “best view” of the law independent of 
the desires of the President.108 As a result, presidents have increasingly 
come to rely on White House Counsels for legal advice on signature 
regulatory agenda items.109

B.	 The Impersonal Presidency

White House policy councils also work with a number of other 
structurally distinct entities within the EOP. If the role of the White 
House Office was to pursue the President’s personal interests at the 
top of the hierarchy,110 the Brownlow Committee also recognized the 
need for a more enduring and impersonal arm of the presidency.111 This 
part of the EOP would pertain to the office of the President rather than 
its transient occupant.112 Core to the Brownlow vision was a revitalized 
Bureau of the Budget housed in the EOP that would focus on manage-
rial and budgetary needs.113 Congress had initially created the Bureau 
within the Department of Treasury in 1921 to compile, review, and send 
agency budgetary requests to Congress.114 Its “impartial” and “expert” 
ethos, however, would clash decades later with a President resolute on a 
New Deal that required large expenditures and deficits.115 To accomplish 
these aims, President Roosevelt, with the Brownlow Committee’s 

	 106	 See id. at 97 (describing the “view from the White House” of DOJ as “too remote” and 
“twenty blocks away”).
	 107	 See Daphna Renan, The Law Presidents Make, 103 Va. L. Rev. 805, 819 & n.44 (2017).
	 108	 Id. at 830.
	 109	 See Shambaugh & Weinstein, supra note 95, at 49–50 (discussing the ways in which the 
White House Counsel is “significantly involved in the policymaking process” and “will use its 
authority as the president’s legal adviser to influence policy proposals” as “its authority continue[s] 
to grow as presidents rely on the office for more and more legal services” in the face of “narrower 
interpretations” offered by DOJ).
	 110	 See Hart, supra note 5, at 50 (“[A]s the Executive Office has developed, so the White 
House Office has become the directing force and the most powerful division within the EOP.”).
	 111	 See Brownlow Report, supra note 80, at 63.
	 112	 See Renan, supra note 44, at 1137–38.
	 113	 See Exec. Order No. 8248, 3 C.F.R. 217, 218 (1940). These other entities included the Liai-
son Office for Personnel Management, the Office of Government Reports, and “in the event of a 
national emergency, or threat of a national emergency, such office for emergency management as 
the President shall determine.” Id. at 218–19.
	 114	 See Budget and Accounting Act of 1921, Pub. L. No. 67-13, §§ 207–217, 42 Stat. 20, 22–23.
	 115	 See Moe, supra note 5, at 247–48.



988	 THE GEORGE WASHINGTON LAW REVIEW	 [Vol. 93:971

support, sought to bring the Bureau more directly under his control 
within the EOP.116

Given its budgetary levers and infrastructure for coordinat-
ing agency proposals, the Bureau of the Budget often participated in 
domestic policy decisions—with its directors becoming “more overtly 
involved” during the Kennedy Administration.117 Perhaps as a result, 
in 1970, President Nixon sought to subject the Bureau to even greater 
control through the placement of more political appointees at the 
top, renaming the Bureau the “Office of Management and Budget.”118 
At the same time, however, Nixon pointedly did not place the OMB 
Director on his newly formed White House–based Domestic Council.119 
This “demot[ion]”120 was apparently motivated by Nixon’s desire to 
avoid bogging down policy development with OMB’s perceived “sin-
gle-minded” focus on budgetary concerns.121 In other words, the Nixon 
Administration distinguished between the White House and structurally 
distinct entities such as OMB.

Indeed, the impersonal units of the presidency often share several 
characteristics insulating them from the President as compared with the 
White House. To be clear, this is not to question whether the individuals 
within, especially the political appointees, aspire to serve the President 
loyally. Rather, these are descriptive observations about the structural 
design of the presidency that can influence the institutional incentives 
within it. These impersonal units within the EOP have generally been 
established by statute rather than executive action,122 are charged with 

	 116	 See id. at 248–49. Accordingly, the Bureau of the Budget sought an enlarged career staff 
that grew almost overnight from about forty members to more than 500 in number. See id. at 249.
	 117	 Hart, supra note 5, at 86.
	 118	 See Reorganization Plan No. 2 of 1970, 3 C.F.R. 197 (1971), reprinted as amended in 5 
U.S.C. app. at 720 (2018); Arnold, supra note 55, at 283.
	 119	 See Arnold, supra note 55, at 285.
	 120	 Id. at 285.
	 121	 Salamon, supra note 85, at 183.
	 122	 See Hart, supra note 5, at 39–40. As a historical matter, divisions of the EOP could also 
be created through a hybrid model. See id. at 40. Under this approach, presidents submitted reor-
ganization plans to Congress under a broad grant of reorganization authority. See id. Congress 
often paired these grants with conditions and a limited time period for submission. See id. Once 
submitted, reorganization plans would usually go into effect after sixty days unless defeated by a 
legislative veto. See id. Congress could disapprove the plan through a joint resolution of two houses 
or a resolution by a single house. See id. This scheme gave Congress power to impose conditions 
on the presidency along with the ultimate power to veto the reorganization. See id. at 40–41. On 
the other hand, the President gained a way to bypass the difficult legislative process. See id. at 41. 
The reorganization plans, after all, did not have to be affirmatively approved by Congress. See id. 
The onus, rather, was on Congress to marshal the resources and opposition to block a plan if it so 
desired. See id. This entire scheme, however, came to a halt when the Supreme Court declared the 
legislative veto unconstitutional in 1983. See Immigr. & Naturalization Serv. v. Chadha, 462 U.S. 919, 
959 (1983). The following year, Congress required bicameral approval of presidential reorganization 
plans within ninety days to go into effect. See Hart, supra note 5, at 41. Because Presidents no longer 
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statutory duties and responsibilities, feature heads that require Senate 
confirmation, and contain career staff that persist through administra-
tions.123 Once established by statute, later presidents cannot unilaterally 
abolish such units. President Clinton, for example, sought to eliminate 
the statutory Council on Environmental Quality (“CEQ”), further dis-
cussed below, in favor of a new office that he claimed would elevate 
environmental issues in the policy process.124 Clinton’s efforts, however, 
were stymied by the House of Representatives and major environmen-
tal groups concerned about losing a statutory body in the EOP.125

Moreover, the statutory duties of these units require resources that 
constrain their ability to pursue purely presidential interests. OIRA, for 
instance, is statutorily required by the Paperwork Reduction Act126 to 
review information collections127—a task that demonstrably detracts 
from its regulatory review responsibilities.128 In addition, the heads of 
these units are often subject to Senate confirmation,129 which can result 
in delays, vacancies, and nominees that may not otherwise have been the 
President’s first choice. Finally, tenure-protected career staff can also 
serve as a form of resistance to the President’s desires, whether due to 
bureaucratic capture, mission zeal, or good-faith disagreements about 
how best to accomplish the President’s desires.130 In this manner, the 
impersonal arm of the presidency is structured with more independent 
institutional incentives relative to those within the White House Office.

had an incentive to seek reorganization authority—it was easier to pursue the traditional legisla-
tive process, which lacked the same deadline—this method came to an end in 1984 after the last 
reorganization statute expired. See id. Many units within the modern EOP were established under 
this method, including the current OMB—the successor to the Bureau of the Budget. See 3 C.F.R. 
197. Because reorganization plans did not have to be actively approved by Congress and important 
details were often left to executive orders, on balance, this analysis will largely credit presidents with 
these innovations.
	 123	 See, e.g., 31 U.S.C. §§ 501–503; Reorganization Plan No. 2 of 1970, 3 C.F.R. at 197. It should 
be noted that these features often appear together in the impersonal presidency but are not all 
necessary and admit of some variation. For example, the OIRA Administrator was not subjected 
to Senate confirmation until 1986. See 44 U.S.C. § 3503 (1982), amended by Paperwork Reduction 
Reauthorization Act of 1986, Pub. L. No. 99-500, § 813, 100 Stat. 1783-335, 1783-336 (codified as 
amended at 44 U.S.C. § 3503).
	 124	 See Hart, supra note 5, at 93.
	 125	 See id.
	 126	 44 U.S.C. §§ 3501–3521.
	 127	 See id. § 3504.
	 128	 See Bolton et al., supra note 12, at 242 (arguing that the “low organizational capacity 
[of OIRA] inhibits the president’s ability to expedite priority rules”).
	 129	 See, e.g., 31 U.S.C. § 502(a).
	 130	 See Rebecca Ingber, Bureaucratic Resistance and the National Security State, 104 Iowa L. 
Rev. 139, 163–65 (2018); Heidi Kitrosser, Accountability in the Deep State, 65 UCLA L. Rev. 1532, 
1544 (2018); Jon D. Michaels, The American Deep State, 93 Notre Dame L. Rev. 1653, 1663–65 
(2018); Jennifer Nou, Civil Servant Disobedience, 94 Chi.-Kent L. Rev. 349, 381 (2019).
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The first entity created by statute within the EOP since its estab-
lishment was CEA.131 CEA was conceived by the Employment Act of 
1946132 to assist and advise the President in the preparation of economic 
reports, to collect and transmit relevant economic data, and to pro-
vide the President with economic advice, among other duties.133 More 
generally, Congress was concerned about the “increasingly dominant 
role of the president in economic policy,” and the council—with its 
structurally independent features—“was an attempt to curb and coun-
terbalance presidential power.”134 To this end, Congress also mandated 
a number of statutory qualifications for council members who were to 
have “training, experience, and attainments” demonstrating that they 
were “exceptionally qualified to analyze and interpret economic devel-
opments.”135 As a result, the role of CEA has often been understood 
as one of providing more “detached, objective,  .  .  .  and nonpolitical” 
advice, bolstered by the fact that CEA is often headed by an academic 
economist.136

Similarly, Congress has also sought to ensure the existence of a 
statutory office within the EOP charged with providing scientific advice 
to the President. After the demise of various presidentially established 
science advisory bodies, Congress passed and President Ford signed 
a bill in 1976 establishing OSTP within the EOP.137 OSTP is charged 
with providing scientific advice to the President.138 In addition, OSTP 

	 131	 See Hart, supra note 5, at 39.
	 132	 Employment Act of 1946, Pub. L. No. 79-304, 60 Stat. 23 (codified as amended at 15 U.S.C. 
§§ 1021–1025).
	 133	 See id. § 4, 60 Stat. at 24–25 (codified as amended at 15 U.S.C. § 1023); Hart, supra note 5, 
at 51.
	 134	 Hart, supra note 5, at 40. The National Security Council, established in 1947, was similarly 
seen as a “congressional vote of no confidence in presidential management of national security 
during the war years,” id., though its head has not been subject to Senate confirmation, see 50 
U.S.C. § 3021, presumably given the President’s inherent Article II powers.
	 135	 Employment Act § 4, 60 Stat. at 24 (codified as amended at 15 U.S.C. § 1023) (“The Coun-
cil shall be composed of three members . . . each of whom shall be a person who, as a result of his 
training, experience, and attainments, is exceptionally qualified to analyze and interpret economic 
developments, to appraise programs and activities of the Government in the light of the policy 
declared in section 2, and to formulate and recommend national economic policy to promote 
employment, production, and purchasing power under free competitive enterprise.”).
	 136	 See Hart, supra note 5, at 51–52 (“The requirement that members of the CEA be distin-
guished professional economists implied, to some observers at least, that the council was meant 
to dispense advice to the president in a thoroughly detached, objective, scientific, and nonpolitical 
manner.”); see also Rick Dearborn, White House Office (“CEA acts as the White House’s internal 
research arm for economic analysis.”), in Mandate for Leadership 23, 39 (Paul Dans & Steven 
Groves eds., 2023).
	 137	 See Presidential Science and Technology Advisory Organization Act of 1976, Pub. L. No. 
94-282, 90 Stat. 463 (codified as amended at 42 U.S.C. §§ 6611–6618).
	 138	 See 42 U.S.C. § 6613. Congress established OSTP as an office within the EOP to, among 
other things, “serve as a source of scientific and technological analysis and judgment for the 
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can serve as a “sounding board and conduit of information” for other 
agency personnel regarding science policy, as well as assist with resolv-
ing interagency conflicts.139

Congress has also established more policy-specific units within the 
EOP. Take, for example, CEQ, created by the National Environmental 
Policy Act of 1969 (“NEPA”).140 The Act charges CEQ with offering rec-
ommendations to the President on improving environmental policy as 
well as drafting congressional reports on the subject.141 In addition, CEQ 
is responsible for implementing NEPA and, in this role, provides over-
sight on the preparation of environmental impact statements.142 Similar 
bodies established by statute that persist today include units devoted 
to drug policy,143 intellectual property enforcement,144 space policy,145 
homeland security,146 cyber security,147 and pandemic preparedness.148

* * *

The EOP, in this manner, contains a White House Office with pol-
icy councils that serve the interests of the sitting President at the top of 
the hierarchy. Units within it have generally been established by exec-
utive order, have no statutory or programmatic responsibilities beyond 
serving the President, are not subject to Senate confirmation, and have 
no career staff. By contrast, the impersonal presidency has generally 
been created through traditional legislation resulting in statutory duties, 
has leaders subject to Senate confirmation, and contains career staff. In 
this manner, there is a spectrum of structural independence from the 

President with respect to major policies, plans, and programs of the Federal Government.” Id. 
§ 6614(a).
	 139	 John F. Sargent Jr. & Dana A. Shea, Cong. Rsch. Serv., RL34736, The President’s 
Office of Science and Technology Policy (OSTP): Issues for Congress 3–4 (2014) (discussing 
OSTP’s role).
	 140	 National Environmental Policy Act of 1969, Pub. L. No. 91-190, 83 Stat. 852 (1970) (codified 
as amended at 42 U.S.C. §§ 4321–4347).
	 141	 See id. § 204, 83 Stat. at 855 (codified at 42 U.S.C. § 4344).
	 142	 See id. § 102(B)–(C), 83 Stat. at 853 (codified as amended at 42 U.S.C. § 4332(B)–(C)).
	 143	 See 21 U.S.C. § 1702 (“There is established in the Executive Office of the President an 
Office of National Drug Control Policy  .  .  .  .). This Office, however, has historically seen large 
reductions in staffing since its creation, likely attributable in part to the perception that its success 
and tools have been limited. See Hart, supra note 5, at 94.
	 144	 See 15 U.S.C. § 8111 (“The President shall appoint, by and with the advice and consent of 
the Senate, an Intellectual Property Enforcement Coordinator . . . .”).
	 145	 See 51 U.S.C. § 2011 note (“[T]here is established in the Executive Office of the President 
the National Space Council, which shall be chaired by the Vice President.”).
	 146	 See 6 U.S.C. § 491 (“There is established within the Executive Office of the President a 
council to be known as the ‘Homeland Security Council’ . . . .”).
	 147	 See id. § 1500 (“There is established, within the Executive Office of the President, the 
Office of the National Cyber Director . . . .”).
	 148	 See 42 U.S.C. § 300hh-3 (“There is established in the Executive Office of the President an 
Office of Pandemic Preparedness and Response Policy . . . .”).
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President to the broader executive branch—from the personally loyal 
White House to the statutory components of the EOP, to executive 
agencies, and then to more independent agencies.149

II.  Presidential Brokering

Armed with the apparatus of the EOP, presidents must decide how 
to utilize it most effectively to accomplish their political agendas. The 
first Section of this Part examines how such agendas are formed, par-
ticularly with respect to rules, and how presidents have used the EOP 
to further those agendas. It then briefly evaluates some prominent 
mechanisms for presidential control over agency rulemaking—strategic 
appointments, executive orders, and regulatory review—and explains 
why each is limited in its ability to help presidents accomplish their 
highest regulatory priorities. The next Section then identifies a distinct 
mechanism, presidential brokering, and explores why it has developed 
and how it operates as a strategy of agency influence.

A.	 The Incomplete Toolkit

Presidents come into power having made many promises.150 Before 
his first term, for example, President Trump pledged to radically reform 
immigration policy151—a priority he has renewed for his second tour in 
office.152 President George W. Bush campaigned on reforming educa-
tion and prescription drug programs,153 whereas President Bill Clinton 
specifically committed to “present a plan” in his first year “to provide 
affordable, quality health care for all.”154 These campaign promises often 
form the most important elements of the President’s agenda, especially 
in the early years.155 According to Clinton’s former DPC Director Bruce 

	 149	 See generally Kirti Datla & Richard L. Revesz, Deconstructing Independent Agencies (and 
Executive Agencies), 98 Cornell L. Rev. 769, 770–824 (2013) (discussing the commonalities and 
distinguishing factors of “executive” and “independent” agencies).
	 150	 See Andrew E. Busch, Domestic Policy from Campaigning to Governing (“Domestic pol-
icy advisers from the Nixon administration to the George W. Bush administration agree that cam-
paign promises—at least on major issues that receive significant attention—set public expectations 
for the president and must be kept.”), in Governing at Home, supra note 35, at 24, 27.
	 151	 See Tabitha Bonilla, The Importance of Campaign Promises 3 (2022).
	 152	 See Drishti Pillai & Samantha Artiga, Expected Immigration Policies Under a Second 
Trump Administration and Their Health and Economic Implications, KFF (Nov. 21, 2024), https://
www.kff.org/racial-equity-and-health-policy/issue-brief/expected-immigration-policies-under-
a-second-trump-administration-and-their-health-and-economic-implications/  [https://perma.
cc/3UR9-W7K4] (“Immigration was a central campaign issue during the 2024 Presidential election 
with President-elect Trump vowing to take strict action to restrict both lawful and unlawful 
immigration into the U.S.”).
	 153	 See Busch, supra note 150, at 29.
	 154	 Bonilla, supra note 151, at 6.
	 155	 See Hult & Walcott, supra note 35, at 85.
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Reed, “We treated the campaign promises as gospel [when establishing 
policy priorities]. That was the only scripture to guide us.”156 Because 
White House policy councils are most likely “to share the president’s 
intense concern” about fulfilling these commitments, they became the 
“trusted keeper[s] of the flame.”157

Although the early days of an administration are often preoccu-
pied with campaign promises, presidential priorities evolve and shift.158 
By many accounts, presidents seek to advance their most ambitious 
undertakings in the first year because they anticipate reductions in 
political support.159 Since presidents can usually expect a loss of party 
seats during midterm elections, they often move early to strike while 
the iron is hot.160 By contrast, electoral considerations complicate the 
second and fourth years.161 In addition, presidents are keenly attuned 
to public opinion.162 As a general matter, they can expect an overall 
erosion in public approval ratings throughout their term, further aug-
menting the incentive to act quickly.163 For these reasons, the President 
only has limited “policy windows”—that is, opportunities for effective 
interventions.164

Given these constraints, rules are attractive to presidents as poli-
cymaking instruments because they have binding effects on classes of 
individuals.165 Like statutes, rules can bring about highly consequential 
policy changes as compared to adjudication or enforcement.166 Rules, 
however, also demand a great deal of resources to draft alongside their 
preambles and required analyses. Indeed, some research suggests that 

	 156	 Busch, supra note 150, at 27 (quoting John P. Burke, Presidential Transitions 207–08 
(2000)).
	 157	 Nelson, supra note 75, at 7.
	 158	 See Busch, supra note 150, at 27, 29.
	 159	 See Paul C. Light, The President’s Agenda 41–42 (3d ed. 1999) (“Presidents and 
staffs . . . understand that the essential resource, capital, evaporates over time, [such] that the first 
year offers the greatest opportunity for establishing the domestic program.”).
	 160	 See id. at 36 (observing that “[a]t least for the past fifty years, all Presidents, whether Dem-
ocratic or Republican, have faced a drop in House party seats at the midterm election”).
	 161	 See id. at 40.
	 162	 See Jon C. Rogowski, Public Opinion and Presidents’ Unilateral Policy Agendas, 67 Am. J. 
Pol. Sci. 1134, 1134–35 (2023).
	 163	 See Light, supra note 159, at 36 (“Today the President can expect a near-linear drop in his 
approval rating in the first three years of office, with a slight rebound at the end of the term.”).
	 164	 John W. Kingdon, Agendas, Alternatives, and Public Policies 166 (2d ed., Pearson 
New International ed. 2013).
	 165	 See M. Elizabeth Magill, Agency Choice of Policymaking Form, 71 U. Chi. L. Rev. 1383, 
1386 (2004) (“Many agencies have the authority to promulgate legislative rules, which are akin to 
statutes in that they prospectively set forth a general substantive standard of conduct for a class of 
private actors.”).
	 166	 See id. at 1394 (“[A] legislative rule . . . , if valid, operates like a statute.”).
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rulemakings can take an average of two years or more to complete.167 
These tradeoffs mean that presidents must weigh the benefits and costs 
of rulemaking when forming their agendas. Although the number of 
rules on the presidential agenda may be relatively “small” as compared 
with the thousands of rules issued by agencies each year,168 they are 
likely among the “most significant” along many dimensions.169

Rules, however, can only be issued by agencies with the statutory 
authority to promulgate them. Thus, the President must rely on tools 
of administrative control when seeking to pursue this policymaking 
strategy. Yet some of the most prominently studied tools are limited in 
their ability to advance the President’s priorities. First, presidents can 
“politicize” the bureaucracy through strategic appointments on the basis 
of preference alignment or ideology.170 The reality, however, is much 
messier. Presidents and their appointees suffer from familiar principal- 
agent problems, which are exacerbated by similar issues between 
agency heads and their career staff.171 There is, for example, the prospect 
of bureaucratic capture by external special interests, exacerbated by the 
notorious “revolving door.”172 Moreover, agency heads may focus only 

	 167	 See Michael Tanglis, Pub. Citizen, Unsafe Delays: An Empirical Analysis Shows that 
Federal Rulemakings to Protect the Public Are Taking Longer than Ever 27 (Taylor Lincoln 
et al. eds., 2016), https://www.citizen.org/wp-content/uploads/unsafe-delays-report.pdf [https://
perma.cc/TTW2-A9YE] (finding that “the length of completed rulemakings inched up to 2.7 years 
in 2016”); Anne Joseph O’Connell, Political Cycles of Rulemaking: An Empirical Portrait of the 
Modern Administrative State, 94 Va. L. Rev. 889, 959 (2008) (reporting that “[a]ll agencies but the 
HHS completed rulemakings started by a[ Notice of Proposed Rulemaking] in less than two years, 
on average”).
	 168	 See Mark Febrizio, Federal Agencies Are Publishing Fewer but Larger Regula-
tions 2 (2021), https://regulatorystudies.columbian.gwu.edu/sites/g/files/zaxdzs4751/files/2022-06/
gw-reg-studies-fewer-yet-larger-regulations-mfebrizio.pdf [https://perma.cc/Y7DH-N8CJ] (show-
ing that agencies produce thousands of rules each year, though the numbers are declining in the 
aggregate).
	 169	 Coglianese & Walters, supra note 17, at 109 (reporting that participants in an expert dis-
cussion “stressed that the White House will have much greater influence over a small number of 
rules that administration officials consider to be the most significant ones”).
	 170	 See David E. Lewis, The Politics of Presidential Appointments 202–05 (2008) 
[hereinafter Lewis, Presidential Appointments]; David E. Lewis, Presidential Appointments and 
Personnel, 14 Ann. Rev. Pol. Sci. 47, 49–50 (2011).
	 171	 See Jody Freeman & David B. Spence, Old Statutes, New Problems, 163 U. Pa. L. Rev. 1, 64 
(2014). Much empirical evidence supports the notion that the preferences of career civil servants 
within an agency diverge from those of political appointees. See, e.g., Joshua D. Clinton, Anthony 
Bertelli, Christian R. Grose, David E. Lewis & David C. Nixon, Separated Powers in the United 
States: The Ideology of Agencies, Presidents, and Congress, 56 Am. J. Pol. Sci. 341, 345–46 (2012).
	 172	 See Paul J. Quirk, Industry Influence in Federal Regulatory Agencies 4, 187–88 
(1981). According to this argument, regulated industries have the resources, incentives, and infor-
mation necessary to influence agency career staff or political appointees. See id. at 23–24. Similarly, 
public interest groups are also influential given their ability to marshal publicity and political pres-
sure. See Michael E. Levine & Jennifer L. Forrence, Regulatory Capture, Public Interest, and the 
Public Agenda: Toward a Synthesis, 6 J.L. Econ. & Org. 167, 169 (1990).
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on their narrow statutory missions rather than adopt the more general 
perspective of the President.173

Such misalignment could be of little concern if presidents simply 
removed recalcitrant appointees.174 Such removals, however, can exact 
high political costs, especially when they defy norms or conventions about 
the removed party’s perceived need for independence.175 Relatedly, the 
requirement of Senate confirmation for top agency leadership imposes 
significant delays, often resulting in vacancies.176 Although presidents 
have sometimes offset this problem through the appointment of act-
ing administrators—nonconfirmed temporary leaders—such “actings” 
are often limited in their ability to effect change.177 For these reasons, 
presidents cannot rely on agency personnel alone to accomplish their 
highest regulatory priorities.

Second, if political appointees cannot generate the desired results, 
then perhaps issuing executive orders or other presidential directives 
could do the trick. Indeed, then-Professor Elena Kagan’s account of 
the proactive nature of presidential administration focused on such 
directives,178 as have contemporary social scientists studying what they 
call “unilateral” executive action.179 In Kagan’s estimation, executive 
orders are powerful instruments of bureaucratic control because they 
are framed in legal terms and can invoke the President’s directive 
authority.180 Such orders can serve to “lock in” a policy even if the agency 

	 173	 See Freeman & Spence, supra note 171, at 64.
	 174	 Although Congress can subject such removals to for-cause requirements, the Supreme 
Court has made such efforts more constitutionally suspect. See Seila Law LLC v. Consumer Fin. 
Prot. Bureau, 591 U.S. 197, 204–05 (2020); Collins v. Yellen, 594 U.S. 220, 250–51 (2021).
	 175	 See Pierce, supra note 62, at 607 (describing numerous examples of when “legal obstacles 
to the use of the President’s removal power [we]re insignificant in their effects” while the “political 
obstacles [we]re often formidable”).
	 176	 See Anne Joseph O’Connell, Shortening Agency and Judicial Vacancies Through Filibuster 
Reform? An Examination of Confirmation Rates and Delays from 1981 to 2014, 64 Duke L.J. 1645, 
1647 (2015). Recent empirical work suggests that such delays are only increasing in length, both 
due to limited Senate floor time and competing priorities in the White House. See id. (noting that 
between fifteen and twenty percent of senior agency positions are vacant at any point in time).
	 177	 See Anne Joseph O’Connell, Actings, 120 Colum. L. Rev. 613, 617, 699–700 (2020) 
(“[A]cting leaders typically govern more as caretakers than change agents.”).
	 178	 See Kagan, supra note 10, at 2285, 2290–99 (describing directives as the “most important” 
presidential “technique[]” of administrative control and discussing such directives). Interestingly, 
Elena Kagan herself was the Deputy Assistant to the President for Domestic Policy and Deputy 
Director of DPC, but one possible, purely speculative, reason she did not expand in great detail 
about its innerworkings and practices was because DPC had just been established in its current 
form by President Clinton and yet to be fully institutionalized.
	 179	 See, e.g., Kenneth Lowande & Jon C. Rogowski, Presidential Unilateral Power, 24 Ann. 
Rev. Pol. Sci. 21, 23–24 (2021).
	 180	 See Kagan, supra note 10, at 2298–99.
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may have been resisting it.181 They also increase the costs of noncompli-
ance by agency officials by “spotlight[ing]” the results and putting the 
agency publicly on the hook for them.182

Presidential directives, however, are not self-executing. They require 
a great deal of sustained leadership and coordination to implement, 
especially with rules; put differently, “the exercise of formal directive 
authority cannot, by itself, overcome the management and coordina-
tion dilemmas inherent in the administrative process.”183 In addition, 
agencies are also subject to congressional oversight, which can stymie 
implementation.184 For example, although President Obama issued an 
executive order to fulfill a campaign promise to close the Guantanamo 
Bay detention camp,185 Congress refused to appropriate the funds nec-
essary for the closure.186

In fact, a growing body of research suggests that executive orders 
often result in limited agency responsiveness on the ground.187 One 
empirical study, for example, finds that when an order names an agency 
and explicitly requests the promulgation of a rule, the probability of 
response is about sixty-seven percent.188 In other words, more than thirty 
percent of orders directing a discrete agency to promulgate a rulemak-
ing do not yield the result sought. Meanwhile, if the executive order fails 
to name a specific agency but still calls for the promulgation of a rule, 
the probability of response drops to about thirty-five percent.189 It drops 
even further to about an 8.5% probability if the agency is named but 
the promulgation of a rule is not specifically requested.190 Agencies that 
are more structurally insulated from the President appear to be even less 
responsive, especially if they have had only limited involvement in the 
drafting of the executive order itself.191 Relatedly, Andrew Rudalevige’s 
rich archival-based work details how a substantial number of executive 

	 181	 See David J. Barron, Foreword, From Takeover to Merger: Reforming Administrative Law 
in an Age of Agency Politicization, 76 Geo. Wash. L. Rev. 1095, 1116 (2008) (describing how exec-
utive orders “locked an agency into a path that it had not yet finally settled upon”).
	 182	 Kagan, supra note 10, at 2299.
	 183	 Jennifer L. Selin, Cody A. Drolc, Jordan Butcher, Nicholas L. Brothers & Hanna K. Brant, 
Under Pressure: Centralizing Regulation in Response to Presidential Priorities, 52 Presidential 
Stud. Q. 340, 343 (2022).
	 184	 See Joshua B. Kennedy, “‘Do This! Do That!’ And Nothing Will Happen”: Executive 
Orders and Bureaucratic Responsiveness, 43 Am. Pol. Rsch. 59, 65 (2015).
	 185	 See Exec. Order No. 13,492, 3 C.F.R. 203 (2010).
	 186	 See Kennedy, supra note 184, at 65.
	 187	 See, e.g., Alex Acs, Presidential Directives in a Resistant Bureaucracy, 41 J. Pub. Pol’y 776, 
779–80 (2021); Kennedy, supra note 184, at 65; Joshua B. Kennedy & Andrew Rudalevige, Imple-
menting Executive Orders in the Administrative State, 55 Presidential Stud. Q. 72, 78 (2025).
	 188	 Kennedy, supra note 184, at 72.
	 189	 Id.
	 190	 Id.
	 191	 See Kennedy & Rudalevige, supra note 187, at 79–80.
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orders are primarily drafted by agencies themselves, suggesting that such 
orders may serve other functions distinct from presidential control.192 
Yet another body of work suggests that presidential directives often 
serve more as glorified press releases193 or vehicles to signal competence 
to voters, rather than efforts to actually change agency policy on the 
ground.194

Perhaps as a result, a bipartisan consensus of presidents has also 
imposed a regime of ex post review on agency rules. This third strategy 
essentially allows presidents to evaluate and surgically influence draft 
rules before they are issued.195 Although President Nixon was arguably 
one of the first to do so,196 President Reagan exerted more supervi-
sory control “self-consciously and openly”197 when he issued Executive 
Order 12,291 in 1981.198 Among other things, the order required exec-
utive agencies to submit draft proposed and final rules along with 
cost-benefit analyses to OMB,199 a role delegated soon thereafter to the 
then newly established OIRA.200

Although Executive Order 12,291 persisted through George H.W. 
Bush’s Administration, President Clinton issued Executive Order 
12,866 in 1993, which continues to govern the process today.201 Unlike 
the previous regime that reviewed all regulations, agencies now only 
have to submit those rules that are the most “significant.”202 The effort 

	 192	 See Rudalevige, supra note 54, at 99–101.
	 193	 See, e.g., Kenneth Lowande, False Front 1 (2024) (“When presidents sign orders, they 
put on a show.”).
	 194	 See Justin Fox & Matthew C. Stephenson, Judicial Review as a Response to Political Pos-
turing, 105 Am. Pol. Sci. Rev. 397, 397–98 (2011).
	 195	 See Steven P. Croley, Regulation and Public Interests 97 (2007) (noting that “whereas 
the president lacks the ability to veto selective pieces of legislation, he enjoys a ‘line-item veto,’ so 
to speak, of agencies’ regulatory initiatives”).
	 196	 See Jim Tozzi, OIRA’s Formative Years: The Historical Record of Centralized Regula-
tory Review Preceding OIRA’s Founding, 63 Admin. L. Rev. 37, 44–45 (2011). Specifically, Nixon’s 
“quality of life reviews” focused on draft rules “pertaining to environmental quality, consumer 
protection, and occupational and public health and safety.” Memorandum from George P. Shultz, 
Dir., Off. of Mgmt. & Budget, to the Heads of Dep’ts & Agencies (Oct. 5, 1971), https://thecre.com/
ombpapers/QualityofLife1.htm [https://perma.cc/82TJ-88ZE]; see also Tozzi, supra, at 46; Andrew 
Rudalevige, Beyond Structure and Process: The Early Institutionalization of Regulatory Review, 30 
J. Pol’y Hist. 577, 582 (2018).
	 197	 Kagan, supra note 10, at 2277.
	 198	 Exec. Order No. 12,291, 3 C.F.R. 127 (1982).
	 199	 Id. at 128–30.
	 200	 Id. at 131. Created under the Paperwork Reduction Act of 1980, OIRA is located within 
the EOP and more specifically, OMB. Paperwork Reduction Act of 1980, Pub. L. No. 96-511, § 3503, 
94 Stat. 2812, 2814–15 (codified as amended at 44 U.S.C. § 3503); see also U.S. Gen. Acct. Off., 
GAO-03-929, Rulemaking: OMB’s Role in Reviews of Agencies’ Draft Rules and the Trans-
parency of Those Reviews 17–18 (2003).
	 201	 Exec. Order No. 12,866, 3 C.F.R. 638 (1994), reprinted as amended in 5 U.S.C. § 601 note 
(2018); see also Exec. Order No. 14,094, 3 C.F.R. 369 (2024) (reaffirming Executive Order 12,866).
	 202	 Exec. Order No. 12,866, 3 C.F.R. at 645.
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was an attempt to make the process more selective “so as to focus 
resources on the most important” rules.203 This criterion for review has 
always explicitly included the potential for a rule to bear on presiden-
tial priorities.204 At the same time, one standard of the review itself is 
to ensure the rule’s alignment with those priorities.205 President Trump 
has recently extended this review process to independent regulatory 
agencies as well.206

The reactive nature of review, however, severely limits its utility 
for pursuing the President’s affirmative regulatory agenda.207 The OIRA 
process generally does not begin until after the agency has submitted 
its draft rule.208 OIRA sometimes receives draft rules from agencies 
“informally”—that is, before they are formally submitted—but this 
informal review still usually only begins after the agency has already 
done a substantial amount of work.209 At that point, most of the core 
policy choices will have already been drafted into the rule and accom-
panying analyses. Asking agencies to change course at that point would 
result in much wasted time and effort along with further delay. To be 
sure, OIRA is uniquely situated to pursue a number of crosscutting 
managerial goals with respect to the rulemaking process.210 And OIRA 
administrators have also occasionally issued “prompt letters” to agencies 
suggesting the development of rules in particular areas.211 Administrator 
John Graham, for example, encouraged the Occupational Safety and 
Health Administration to prioritize the promotion of automatic exter-
nal heart defibrillators.212 By most accounts, however, such letters have 
rarely spurred new agency rulemaking efforts on their own.213

	 203	 Kagan, supra note 10, at 2287; see also Sally Katzen, OIRA at Thirty: Reflections and Rec-
ommendations, 63 Admin. L. Rev. 103, 105 (2011) (describing the various impacts of Executive 
Order 12,866 on OIRA review).
	 204	 See Exec. Order No. 12,866, 3 C.F.R. at 645.
	 205	 See id. at 640.
	 206	 Exec. Order No. 14,215, 90 Fed. Reg. 10,447, 10,448 (Feb. 18, 2025).
	 207	 See Curtis W. Copeland, The Role of the Office of Information and Regulatory Affairs in 
Federal Rulemaking, 33 Fordham Urb. L.J. 1257, 1288 (2006) (“OIRA has traditionally been a reac-
tive force in the rulemaking process, commenting on draft proposed and final rules that are gen-
erated by the agencies.”); Kagan, supra note 10, at 2285 (describing regulatory review as the “least 
significant” instrument of presidential administrative control during the Clinton Administration).
	 208	 See Copeland, supra note 207, at 1273–74.
	 209	 See id. at 1278–81.
	 210	 See Revesz, Regulatory Review, supra note 11, at 134.
	 211	 See Copeland, supra note 207, at 1288–89.
	 212	 See id.
	 213	 See id. at 1288 (“Several . . . agencies took action in response to the letters, but few new 
rulemakings have directly resulted from them.”).
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B.	 Brokering

Given the shortcomings of the strategies above, presidents have 
sought other mechanisms to accomplish their regulatory priorities. Spe-
cifically, they have developed the institution of policy councils and the 
practice of brokering to spur agency rulemaking on priority timelines. 
Presidential brokering is a structured set of deliberative White House–
led interactions between components of the EOP and the rulemaking 
agency to formulate policy. The practice, as defined here, consists of 
delegated authority to identify an array of regulatory options from dif-
ferent intra-executive branch perspectives; to test arguments through 
moderated deliberation; and to elevate decisions up the presidential 
hierarchy when consensus is not otherwise achieved.

The process has evolved over the years, but a “once-lively” debate 
has been replaced by a broad “consensus” model that is now “wide[ly] 
accept[ed]” by many presidents from both parties.214 This growing, 
though not always linear, trend can be attributed to multiple channels, 
including veterans of previous administrations engaging in repeated 
government service and an emerging bipartisan consensus among exter-
nal transition advisors and academics.215 Central to this model is the 
perceived need for what has become known as the “honest” broker.216 
An honest broker seeks the best outcome for the President and there-
fore presents options from multiple EOP vantage points beyond the 
White House in ways that build trust in the process.217 The honest bro-
ker does not advocate for a particular point of view but rather seeks to 
synthesize and fairly include those of others.218

Historically, this decision-making approach had its roots in the 
Eisenhower Administration, which had a chief of staff and a staff secre-
tariat to manage the process.219 Although subsequent presidents adopted 

	 214	 Charles E. Walcott & Karen M. Hult, White House Structure and Decision Making: Elabo-
rating the Standard Model, 35 Presidential Stud. Q. 303, 303 (2005); see also Liddell, supra note 
61, at 115–19; Daphna Renan, Presidential Norms and Article II, 131 Harv. L. Rev. 2187, 2223–24 
(2018).
	 215	 See, e.g., Walcott & Hult, supra note 214, at 311 (seeking to “refute[] the old saw that 
the White House has no institutional memory”); Liddell, supra note 61, at 136 (“[I]n practice 
in recent White Houses, most of the actual structure looks very similar to previous ones, mainly 
because a lack of conscious design causes the president and White House staff to simply copy 
what has come before.”); Troy, supra note 14, at 3–4 (“This policy process has a long and storied 
White House history, one that, for the most part, continues from administration to administration, 
regardless of partisan affiliation.”).
	 216	 See John P. Burke, Honest Broker? 1–4 (2009).
	 217	 See Liddell, supra note 61, at 118 (“Honest brokers are to arrange different options, and 
do so out of a genuine desire to seek the best result, in a way that builds trust in the person and the 
system.”).
	 218	 See id.
	 219	 See Walcott & Hult, supra note 214, at 304.
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a more “spokes of the wheel” model involving multiple coequal staffers 
reporting to the President, President Nixon returned to Eisenhower’s 
hierarchical model, now delegating a brokering role to his newly cre-
ated Domestic Council.220 In the words of his Chief of Staff Alexander 
Haig, Nixon wanted multiple perspectives presented “not waffled, not 
mushed into consensus-type recommendations but rather in sharp, 
clear, conceptually pure, philosophically pure options.”221 His Domestic 
Council Director, John Ehrlichman, and his staff accordingly brokered 
Nixon’s signature programs in welfare reform, labor disputes, urban 
growth, health, and revenue sharing, among others.222

Since then, administrations from both parties have largely adhered 
to this increasingly “standard” approach through the use of policy 
councils.223 Some exhibit variations early in their terms but invariably 
return to the model.224 Even the first Trump Administration, which 
famously bucked many norms, saw Chief of Staff John Kelly seeking to 
reimpose discipline through the brokering process after a chaotic first 
year.225 That process would “integrate the input of Cabinet agencies and 
policy councils and present the president with various options, as well 
as with the advantages and drawbacks of each one.”226 It would repre-
sent “a reversion to the habits of previous administrations” to “ensure 
competing views are completely and straightforwardly presented to the 
president.”227 More recently, the Heritage Foundation’s Project 2025 
also recommended a return to the brokering model in a second Trump 
term,228 but only time will tell whether its prescription will be followed.

President Biden, as mentioned earlier, embraced the model 
explicitly in the domestic policy context. Although previous adminis-
trations largely relied on internal memos229 and norms230 to reinforce 
the importance of brokering, the Biden Administration was the first 
to publicly memorialize important aspects of the process in a formal 

	 220	 Id. at 305–06.
	 221	 Karen M. Hult & Charles E. Walcott, Empowering the White House 20 (2004).
	 222	 See Richard P. Nathan, The Administrative Presidency 36 (1983).
	 223	 See Walcott & Hult, supra note 214, at 309–11.
	 224	 See id.; supra note 92 and accompanying text.
	 225	 See Hult, supra note 45, at 40, 44.
	 226	 Eliana Johnson & Nancy Cook, Kelly Moves to Control the Information Trump Sees, 
Politico (Aug. 24, 2017, 5:11 AM), https://www.politico.com/story/2017/08/24/john-kelly-trump-
control-241967 [https://perma.cc/SAF3-4GZL].
	 227	 Id.
	 228	 See Dearborn, supra note 136, at 36 (recommending that the second Trump White House 
have a process to “ensure that all relevant offices are included; that competing or conflicting opin-
ions are thoroughly discussed and evaluated; and, when there is disagreement among White House 
senior staff or among Cabinet members, a well-structured question is presented to the President 
for an intermediate or final decision”).
	 229	 See Johnson & Cook, supra note 226.
	 230	 See Renan, supra note 214, at 2228, 2236–37.
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domestic policy directive.231 First, the directive specified a model involv-
ing an increasingly hierarchical set of committees.232 This general model, 
sometimes referred to as the “Principals Committee” process, was orig-
inally adopted in the context of the White House National Security 
Council.233 As specified in Biden’s domestic policy directive, the main 
day-to-day work of the process would occur through interagency policy 
committees, which would meet on a “regular basis” to generate policy 
options.234 This committee would “be composed of representatives from 
all relevant agencies . . . with significant management and policymaking 
responsibilities.”235

When issues would require resolution amidst disagreements, mat-
ters would then be elevated to a Deputies Committee, the “senior 
sub-Cabinet forum.”236 As the name suggests, this level would involve 
more senior, deputy-secretary-level staff from agencies, the White 
House, and other components of the EOP.237 Many key decisions are 
often made in these meetings “because the deputies generally have the 
necessary time that their principals often lack to ensure quality control 
and the seniority to work through disputes to the extent possible.”238 In 
Biden’s model, the committee would be chaired by the White House 
Deputy Assistant to the President for Domestic Policy.239 Through a 
brokering process, this committee would whittle down open issues by 
reaching consensus on some issues and then elevate any remaining dis-
putes to the last committee in the hierarchy—the Principals Committee, 
which is a cabinet-level senior forum.240 Under Biden, the White House 
DPC Director would chair this committee, which would generally be 
composed of agency heads, including those within the EOP.241 It is at 
this stage that final options would be developed for the President’s con-
sideration, if appropriate.242

	 231	 Domestic Policy Presidential Directive, supra note 38.
	 232	 See id.
	 233	 Liddell, supra note 61, at 116; see also John W. Rollins, Cong. Rsch. Serv., R44828, The 
National Security Council: Background and Issues for Congress 8 (2022). It is almost cer-
tainly not a coincidence that the DPC Director at the time of this directive’s issuance was Susan 
Rice, the former head of the National Security Council. See Zolan Kanno-Youngs & Eileen Sulli-
van, Susan Rice to Step Down as Biden’s Domestic Policy Adviser, N.Y. Times (Apr. 24, 2023), https://
www.nytimes.com/2023/04/24/us/politics/susan-rice-biden.html [https://perma.cc/PA2Y-T2S8].
	 234	 Domestic Policy Presidential Directive, supra note 38.
	 235	 Id.
	 236	 See id.
	 237	 See Liddell, supra note 61, at 116.
	 238	 Id. at 116–17.
	 239	 See Domestic Policy Presidential Directive, supra note 38.
	 240	 See id.
	 241	 See id.
	 242	 See Liddell, supra note 61, at 117 (noting that “[i]t is at this level that the true final 
options are developed for presidential decisions”).
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While this structured, formal process is used for many important 
priorities, it is frequently supplemented by more informal working 
groups and task forces drawing upon the same logic: White House 
policy council staff help to generate regulatory options from different 
perspectives throughout the executive branch, test arguments through 
moderated deliberation, and elevate decisions as necessary.243 In Brad-
ley Patterson’s words,

The picture [of formal councils] is more fakery than fact. The 
formal assemblages, chaired by the president, rarely assemble. 
Principals meet as teams, often without the president; deputies 
get together frequently; working groups abound. It’s the top 
staffs of the councils—senior White House officers—who 
supply the leadership, scope out the questions, draft the papers, 
and call the meetings. Even the final sessions of cabinet folks 
and White House staffers in the Oval Office are not the grinding 
of formal “council” machinery but informal decisionmaking 
clusters.244

In this manner, the presidential brokering process varies in terms of its 
level of formality and scope.

Whether informal or formal in nature, White House policy councils 
can influence the brokering process in many ways, including through 
control over agenda setting, participant selection, framing, and dis-
cretion over when to elevate a decision and to whom. Policy councils 
accordingly exercise levers of power hidden to the agencies.245 As 
famously recognized by Peter Bachrach and Morton Baratz, this subter-
ranean form of agency influence is no less real or effective than its more 
observable facets.246 Although such decisions may be guided by the ideal 
of honest brokering, policy councils like any other bureaucratic actor 

	 243	 See id. at 113 (opining that a presidential decision-making framework “should allow for 
a level of less structured process [as well], because uncontrollable external events and changing 
presidential directives drive so much activity”).
	 244	 Patterson, supra note 16, at 77.
	 245	 Note that some of the descriptive claims are presented here to draw a contrast to a rich 
portrait of presidential policymaking recently offered by Anya Bernstein and Cristina Rodríguez 
based on agency-centered interviews. See Anya Bernstein & Cristina Rodríguez, The Accountable 
Bureaucrat, 132 Yale L.J. 1600, 1606–08, 1617–28 (2022). Although they too emphasize the delib-
erative nature of the policymaking process, id. at 1638–50, their account presents officials that 
“continually present ideas to be reviewed, vetted, and tested by other actors” and “routinely lead 
to the reconsideration of views,” id. at 1607–08. Policymaking, from this perspective, has a decid-
edly languid feel amidst what they characterize as a “web” of “multifarious” and “reticulated” 
norms of engagement. Id. at 1638–39. Perhaps due to their reliance on the agency’s perspective, 
however, this characterization arguably does not sufficiently account for the ways in which the 
presidency structures and drives these deliberations.
	 246	 See Peter Bachrach & Morton S. Baratz, Two Faces of Power, 56 Am. Pol. Sci. Rev. 947, 949 
(1962).
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must “satisfice”—that is, make decisions that are good enough amid 
often severe resource constraints.247 Policy councils are also motivated 
to serve the President’s political agenda while facing acute time pres-
sures. As a result, they are likely to manage and structure deliberations 
in ways that serve the President’s substantive and procedural interests.

To illustrate some of these dynamics in action, recall the rulemaking 
mentioned above involving President Clinton’s promise to “end welfare 
as we know it.”248 In August 1996, Clinton signed into law PRWORA, 
which generally imposed stricter time limits and work requirements on 
welfare recipients.249 The text and legislative history of the statute made 
clear that Congress called for a more stringent standard for children’s 
disability benefits.250 The question for the Administration was how 
much stricter. The answer required a rulemaking from the Social Secu-
rity Administration (“SSA”) under extreme time pressure: The statute 
required action within ninety days, and in the meantime, new social 
security claims could not be processed.251 President Clinton delegated 
the “lead role” in brokering this rulemaking to DPC.252

The first critical task for DPC was to ensure that the rule became 
and remained a priority, both in terms of SSA’s regulatory agenda as 
well as within the EOP itself. To this end, Clinton’s DPC Director Carol 
Rasco circulated a top-ten list of “Hot” items that included both things 
that “must get done immediately” and “‘big’ issues.”253 Second on the 
list was SSA’s child disability benefits rule.254 To further drive the point 
home, Rasco sent an internal memo to cabinet secretaries and select 
EOP units making clear that “[t]he successful implementation of the 

	 247	 See Herbert A. Simon, Administrative Behavior 118 (4th ed. 1997).
	 248	 Sethi, supra note 18, at 16.
	 249	 Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 
104-193, sec. 103, § 407, 110 Stat. 2105, 2129–34 (codified as amended at 42 U.S.C. § 607).
	 250	 See id. sec. 211(a), 110 Stat. at 2188–89 (codified as amended at 42 U.S.C. § 1382c); H.R. Rep. 
No. 104-651, at 1387 (1996) (“The committee intends that only needy children with severe disabilities 
be eligible for [supplemental security income] and that the Listings and other disability determina-
tion regulations as modified by these provisions properly reflect the severity of disability contem-
plated by the statutory definition.”). Before the Act’s enactment, a child was considered disabled if 
the child had an impairment of “comparable severity” to that of an adult in order to receive means-
tested cash benefits. See 42 U.S.C. § 1382c(a)(3)(A) (1994). The new welfare law now provided that 
a child was disabled if the child had an impairment that resulted in “marked and severe functional 
limitations” that could “be expected to result in death or which has lasted or can be expected to last 
for a continuous period of not less than 12 months.” Personal Responsibility and Work Opportunity 
Reconciliation Act sec. 211(a), 110 Stat. at 2188 (codified as amended at 42 U.S.C. § 1382c).
	 251	 See Memorandum from Brian Coyne, Chief of Staff, Soc. Sec. Admin., to Diana Fortuna, 
Assoc. Dir., Domestic Pol’y Council 2 (Sept. 12, 1996) (on file with author).
	 252	 Memorandum from Carol H. Rasco to Leon Panetta & Erskine Bowles, supra note 21.
	 253	 Memorandum from Jeremy D. Benami, Deputy Domestic Pol’y Adviser, Domestic Pol’y 
Council, to Diana M. Fortuna, Assoc. Dir., Domestic Pol’y Council (Oct. 22, 1996) (on file with 
author).
	 254	 See id.
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welfare reform bill is one of the President’s highest priorities for the sec-
ond term.”255 She set an ambitious biweekly meeting schedule to ensure 
that progress would be made.256 Outside of these meetings, DPC staff 
also generally kept in regular contact with political appointees within 
the agency to prod and keep abreast of their activities.257 In this manner, 
White House policy councils played a critical agenda-setting role.

Policy-council staff also have the discretion to decide who gets to 
be involved in the policy process and when. This decision necessarily 
dictates which perspectives are represented and incorporated into the 
outcome. According to meeting manifests drafted by DPC staff, many 
of the discussions regarding welfare reform included the Chief of Staff, 
OMB, NEC, and the offices of the First Lady, Vice President, Legisla-
tive Affairs, and White House Counsel.258 At other points in the process, 
Rasco decided that the statutory Office of National Drug Control 
Policy (“ONDCP”) should also be included in the meetings given that 
“substance abuse is a much bigger factor in welfare reform than many 
want to admit.”259 CEA also played an important role in welfare-reform 
implementation more generally.260 In this manner, DPC convened many 
components of the EOP beyond those in the White House.

In addition to deciding who gets to participate, policy councils also 
have the ability to frame the decisions at hand. Framing implicates the 
ways in which a problem or choice is presented, which can in turn influ-
ence the perception and ultimately the preferences of those deliberating 

	 255	 Memorandum from Carol H. Rasco, Assistant to the President for Domestic Pol’y, to Cab-
inet Sec’ys (Nov. 13, 1996) (on file with author).
	 256	 See id.; Draft Memorandum from Carol Rasco, Assistant to the President for Domes-
tic Pol’y, & Bruce Reed, Director, Domestic Pol’y Council, to the President of the United States 
(Sept. 2, 1996) (on file with author); Annotated Memorandum from Carol H. Rasco, Assistant to 
the President for Domestic Pol’y, & Frank Raines, Director, Off. of Mgmt. & Budget, to the Presi-
dent of the United States (Oct. 2, 1996) (on file with author).
	 257	 See Memorandum from Carol H. Rasco, Assistant to the President for Domestic Pol’y, to 
Thomas O’Donnell & Elizabeth E. Drye (Nov. 13, 1996) (on file with author). This practice was 
also used during the Reagan Administration. See Roger B. Porter & Mark Goldberg, Interview, 
Roger B. Porter on How the White House Works, Brookings Rev., Fall 1985, at 37, 39. According to 
Roger Porter, the Director for Reagan’s Office of Policy Development, “We are in constant contact 
with departments and agencies and periodically will ask them—say, every three months or every 
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	 258	 See, e.g., Letter from Jeremy D. Benami, Deputy Domestic Pol’y Adviser, Domestic Pol’y 
Council, to Claudia M. Rayford-Williams (Nov. 26, 1996) (on file with author).
	 259	 Memorandum from Carol H. Rasco to Thomas O’Donnell & Elizabeth E. Drye, supra 
note 257.
	 260	 See Eric Swank, Clinton’s Domestic Policy Makers: Big Business, Think Tanks, and Wel-
fare Reform, 2 J. Poverty 55, 63 (1998) (noting that CEA was one of Clinton’s important advisers 
regarding welfare reform based on “governmental flow charts and ‘inside’ reports that identified 
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over a matter.261 Practically speaking, presidential brokers usually hold 
the pen on decision memos, framing the relevant issues and deciding 
how to incorporate feedback and comments from other executive 
branch actors. One regulatory context in which framing is especially 
salient, for example, is in debates regarding environmental regulatory 
tools.262 When tools are market based, such as those calling for trade-
able pollution permits, they often “emphasize the role of private actors” 
rather than government.263 This framing “separate[s] pollution from the 
underlying benefit of the activity that results in pollution generation” 

and, as a result, can increase support for such schemes.264

Returning to the welfare reform example, DPC played a critical 
framing role during the Clinton Administration. SSA had presented the 
relevant policy choices in terms of procedural fairness and had gen-
erated some options for consideration accordingly.265 One option, for 
example, relied on a “functional equivalence” test to determine by a 
standard format if a child’s disability rose to the level of one of the 
medical conditions on SSA’s listings.266 SSA believed this option would 
“better focus adjudicators on functional equals, clarify the process,” and 
allow “adjudicators to explain their decision in a standard format.”267 In 
a memo to the President coauthored with OMB, however, DPC framed 
the issue differently: The choice instead was a tradeoff between mon-
etary cost savings and children now ineligible for disability benefits.268

DPC, however, disagreed with OMB on the right course of action. 
Although the memo laid out five analytically distinct options,269 OMB 
advocated for an approach less stringent than the understanding at the 
time of statutory enactment. The initial baseline at enactment would 
have rendered 190,000 children ineligible with cost savings of $8.4 billion 
over six years.270 By contrast, OMB favored a rulemaking that would 
“limit the impact of tightened eligibility requirements on children 
with multiple physical impairments” and also “require [SSA] adju-
dicators to complete a standard form that will promote greater 

	 261	 See Amos Tversky & Daniel Kahneman, The Framing of Decisions and the Psychology 
of Choice, 211 Science 453, 453 (1981) (explaining framing effects and implications for rational 
choice theory).
	 262	 See Jonathan Remy Nash, Framing Effects and Regulatory Choice, 82 Notre Dame L. Rev. 
313, 315 (2006).
	 263	 Id.
	 264	 Id.
	 265	 See Memorandum from Brian Coyne to Diana Fortuna, supra note 251.
	 266	 Id. at 2.
	 267	 Id. at 3.
	 268	 See Memorandum from Franklin D. Raines, Director, Off. of Mgmt. & Budget, & Carol 
H. Rasco, Assistant to the President for Domestic Pol’y, to the President of the United States 1 
(Nov. 15, 1996) (on file with author).
	 269	 See id. at 5–7.
	 270	 Id. at 5.
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uniformity”—options which had also been suggested and supported by 
SSA.271 This OMB-favored option would result in 145,000 children los-
ing benefits and would cost an additional $2.4 billion.272 DPC, however, 
wanted to go further to ease the standard for benefits. It recommended 
an approach that would provide “additional recognition of children with 
chronic or episodic illnesses” with an additional “assessment of children 
on the borderline.”273 This option would only result in 100,000 ineligible 
children but would cost $4.2 billion more relative to the baseline.274 In 
this manner, DPC brokered a process resulting in the identification of 
multiple regulatory options framed in the manner it preferred.

White House policy councils also help drive the brokering pro-
cess to reach legal conclusions, which can then determine which policy 
options are on or off the table. For this task, they usually work closely 
with the Office of White House Counsel alongside a “diffuse” number of 
other executive branch lawyers, including those from DOJ and agency 
general counsels’ offices.275 These deliberative efforts often enable pres-
idents to pursue their policy priorities on the strongest legal footing.276 
During its initial presentation of regulatory options, for example, SSA 
opined that

the most likely meaning based on SSA’s discussions with 
congressional staff as the bills were being drafted, and the one 
that is best supported by the conference agreement, is that a 
child’s impairment(s) will be disabling if it “meets,” “medically 
equals,” or “functionally equals” the severity of an impairment 
in our listings.277

After intra-executive branch debates, however, DPC reported to Pres-
ident Clinton that SSA had more legal flexibility to define childhood 
disability than expected, even though “Congress would undoubtedly 
view this [stance] as subverting their intent.”278 SSA was able to inter-
pret child “impairment” in a way that struck “the right balance” between 
competing policy priorities, including those of the President.279 In this 
manner, DPC was deliberating with SSA and other EOP components 

	 271	 Id. at 6–7.
	 272	 Id.
	 273	 Id. at 6.
	 274	 Id.
	 275	 Daphna Renan, supra note 107, at 835 (detailing “diffuse” executive branch lawyers 
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	 276	 See id.
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United States, supra note 256, at 4.
	 279	 Id.
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about the scope of SSA’s legal authority, while recognizing SSA’s pri-
mary role in determining that scope.

Finally, in addition to helping determine the relevant legal issues, 
brokering also includes the ability to influence when and to whom to 
elevate an issue for a final decision.280 Elevation is often necessary when 
the members of a working group cannot agree on an issue or when 
that issue is so central to a president’s agenda that it requires sign-off 
from someone at the highest levels of the EOP hierarchy.281 Given the 
importance of welfare reform to the presidential agenda, DPC ini-
tially sought to elevate the decision to President Clinton himself, but 
it remains unclear from publicly available documents whether he per-
sonally weighed in.282 Indeed, sometimes the threat of elevation alone 
can help those involved in brokering to reach a mutually satisfactory 
compromise.283 After further meetings and deliberation between the 
EOP and SSA, the approach eventually adopted was a hybrid of the 
OMB- and DPC-favored options as reflected in SSA’s interim final 
rulemaking.284

In this manner, presidents can foster greater responsiveness from 
agencies through brokering led by White House policy councils. Accord-
ing to former Clinton DPC Director Bruce Reed, “We always describe 
it as an honest broker, but it isn’t exactly that . . . . It’s to force the gov-
ernment to deal with what the president wants to do, rather than force 
the president to do what the government wants to do.”285 Brokering, in 
other words, can help the President influence the substance and tim-
ing of an agency’s rulemaking agenda. Beyond legislatively or judicially 
mandated rules, agencies have substantial discretion over which rules 
to prioritize.286 Although the degree to which the White House succeeds 

	 280	 See Sunstein, supra note 8, at 1856–57 (describing how an “issue may be ‘elevated,’ which 
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	 286	 See William F. West & Connor Raso, Who Shapes the Rulemaking Agenda? Implications 
for Bureaucratic Responsiveness and Bureaucratic Control, 23 J. Pub. Admin. Rsch. & Theory 495, 
504 (2013) (reporting that sixty percent of the rules and 52.5% of the significant rules in their 
sample were “agency initiatives”—that is, “at [the] agencies’ discretion”); Coglianese & Walters, 
supra note 17, at 101 (“[A]round thirty-seven percent of all agency rules are legally required—that 
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in changing agency priorities remains an ongoing empirical debate,287 
the available evidence is consistent with the observation that the White 
House is effective at shifting agency regulatory agendas, at least for a 
“small number of rules that administration officials consider to be the 
most significant ones.”288 Put differently, policy councils appear to suc-
cessfully get agencies to prioritize the President’s highest priority rules.

Presidential brokering helps in this endeavor through multi-
ple channels. First, the process usually involves high-level political 
appointees within the agencies.289 These political appointees help to 
drive agency priorities.290 Second, the costly nature of the brokering 
process also requires more resources from other actors such as career 
staff and policy analysts within the agency. Presidential brokering 
thus helps to shift agency agendas through the internal reallocation of 
agency resources. Finally, the deliberative nature of presidential brok-
ering likely increases the internal legitimacy of the decisions reached. 
Through a process of mutual reason giving, rulemaking agencies who 
may otherwise bristle at presidential involvement are more likely to 
perceive the resulting decision as worthy of respect.291

is, they are initiated in response to either legislative mandates  .  .  . or court orders imposed on 
agencies without a clear underlying statutory source . . . .”).
	 287	 See Coglianese & Walters, supra note 17, at 109–10 (concluding that “it seems at a mini-
mum premature at this time to conclude definitively that the presidency does not exert significant 
influence over agency agenda-setting”).
	 288	 Id. (reporting that participants in an expert discussion “stressed that the White House will 
have much greater influence over a small number of rules that administration officials consider to 
be the most significant ones”). One interview-based study of political appointees at EPA, for exam-
ple, found that more than sixty-one percent of respondents perceive that “White House involve-
ment sometimes or often induced the agency to change its regulatory priorities.” See Bressman & 
Vandenbergh, supra note 6, at 77. In other words, more than a majority of respondents perceived 
that the White House succeeded in shifting the regulatory agenda, at least at one of the highest 
profile regulatory agencies. On the other hand, empirical work based on surveys from listed con-
tacts in rules found that the White House had limited influence, though it is unclear the extent to 
which such contacts had visibility into discussions with the White House. See West & Raso, supra 
note 286, at 510–11 (“[R]ulemaking staff may not always be aware of communications between the 
White House and agency executives.”). Regardless, this study found that seven percent of the rules 
in its sample had been instigated as a result of presidential influence. Id. at 504.
	 289	 See Selin et al., supra note 183, at 340 (“[E]xecutive agencies respond to presidential pol-
icy preferences by centralizing policymaking to the top of an agency’s hierarchy, placing regulation 
in the hands of political appointees.”); Bernstein & Rodríguez, supra note 245, at 1607–08, 1626 
(reporting that “conversations with higher-placed appointees with larger policy purviews within 
their agencies” are a means for the President to communicate diffuse priorities).
	 290	 See Selin et al., supra note 183, at 347 (“When the upper echelons of an agency’s hierarchy 
are involved in policy, an agency’s leadership can exert more control over the regulatory process.”).
	 291	 See Bernard Manin, On Legitimacy and Political Deliberation, 15 Pol. Theory 338, 352 
(1987) (discussing how political decisions can be legitimized by more deliberative environments).
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Beyond agency agenda setting, policy councils will also remain 
heavily involved after the agency submits the rule to OIRA for the 
regulatory review process.292 Once OIRA receives the rule, OIRA 
will circulate it widely to other agencies as well as to other units of 
the EOP.293 This review process allows a broader group to review the 
entire draft rule rather than just the core policy choices.294 At this stage, 
however, large-scale changes are more difficult for rules that have been 
brokered in advance. Many of the actors reviewing the rule have already 
sunk substantial decision-making costs with “psychological commit-
ments” to particular courses of action.295 According to former OIRA 
Administrator John Graham, revisiting central policy choices in draft 
rules “make[s] waves and bruise[s] egos, which means that they will be 
resisted, sometimes fiercely and effectively.”296 As a result, the review 
process is likely to proceed more quickly; empirical work suggests that 
this is indeed the case for the highest priority rules subject to brokering, 
at least when there is a confirmed OIRA Administrator.297

III.  Implications

This Part now turns to a normative assessment of presidential bro-
kering. The first Section evaluates some of the strengths and weaknesses 
of the practice in terms of fostering accountable, effective, and efficient 
regulatory policymaking. The second Section then considers potential 
reforms from the perspective of the President, Congress, and the courts. 
Among other things, it argues that the executive branch is best situated 
to enforce the ideal of honest brokering through OIRA but that Con-
gress and the courts can reinforce exogenous incentives as well.

	 292	 See Sunstein, supra note 8, at 1854–55. Because the draft rule is likely to be deemed 
“significant” under the relevant executive orders as pertaining to presidential priorities, the agency 
is then likely to submit it to OIRA. See Exec. Order No. 12,866, 3 C.F.R. 638 (1994), reprinted as 
amended in 5 U.S.C. § 601 note (2018).
	 293	 See Sunstein, supra note 8, at 1854.
	 294	 See id. at 1854–55.
	 295	 Curtis W. Copeland, Cong. Rsch. Serv., R40713, The Unified Agenda: Implications for 
Rulemaking Transparency and Participation 5 (2009).
	 296	 Id. (quoting John D. Graham, Adm’r, Off. of Info. & Regul. Affs., Remarks Prepared 
for Delivery to the National Economists Club (Mar. 7, 2002), https://georgewbush-whitehouse.
archives.gov/omb/legislative/testimony/graham030702.html [https://perma.cc/U3HX-S2XX]).
	 297	 See Bolton et al., supra note 12, at 249. It is also possible that this result stems from 
increased “informal” review of the rule as well, though the study’s authors take this possibility into 
account. See id. at 265. Informal review simply means that agencies share preliminary drafts of rules 
or cost-benefit analyses informally with OIRA in order to receive early input and feedback. See id. 
at 245 n.3. According to a 2001 annual OIRA congressional report, “This practice is useful for agen-
cies since they have the opportunity to educate OIRA desk officers in a more patient way, before 
the formal 90-day review clock at OMB begins to tick.” Off. of Info. & Regul. Affs., Off. of Mgmt. 
& Budget, Making Sense of Regulation: 2001 Report to Congress on the Costs and Benefits 
of Regulations and Unfunded Mandates on State, Local, and Tribal Entities 43 (2001).
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A.	 Evaluating Brokering

1.	 Strengths

Insofar as presidential oversight provides a measure of account-
ability,298 one beneficial aspect of brokering is that it increases agency 
responsiveness in the ways described above. Debates over the legal-
ity of such agency influence by the President are long running, with 
competing claims of constitutional and statutory interpretation as to 
whether the President can displace the discretion afforded to agency 
heads by statute and, if so, when statutes should be read as congressio-
nal blessings to do so.299 While these debates will not be resolved here, 
brokering adds yet another reason to think that the line between pres-
idential command and persuasion—which is thin in practice—is even 
thinner when a process exists to afford a sense of procedural legitimacy 
to the outcome reached.300 In other words, the White House can influ-
ence regulatory outcomes through means beyond simple direction or 
cajoling backed by the threat of removal.

Presidents, however, require more than agency responsiveness 
to promulgate regulations capable of withstanding legal challenge. 
They also need information.301 And rulemaking, as discussed, imposes 
especially high demands.302 Brokering improves the quality and effec-
tiveness of regulatory policy by drawing upon the expertise of not only 
the rulemaking agency but also the EOP. Many components, such as 
CEA, are headed by subject-matter experts drawn from academia or 
elsewhere; these components are also served by experienced career 
staff with expertise as well as experience working with the relevant 
agencies.303 OMB too has a wealth of substantive and managerial expe-
rience, not only within OIRA, but also within its resource management 

	 298	 See Bernstein & Rodríguez, supra note 245, at 1605 (“Agency action is often regarded by 
judges and commentators as accountable only insofar as it can be directly controlled by the elected 
President.”).
	 299	 See Kagan, supra note 10, at 2317; Kevin M. Stack, The President’s Statutory Powers to 
Administer the Laws, 106 Colum. L. Rev. 263, 264–67 (2006) (rejecting implicit presidential direc-
tive authority over agencies); Strauss, supra note 70, at 696–705 (arguing that presidential authority 
consists of oversight over agencies rather than directive authority).
	 300	 See Richard H. Pildes & Cass R. Sunstein, Reinventing the Regulatory State, 62 U. Chi. L. 
Rev. 1, 25 (1995) (“[B]ecause of the general understanding that the President is in charge of the 
executive branch, agency heads will generally follow the President on matters of importance. Most 
likely, they will acquiesce in the President’s preference, even when that preference runs contrary 
to their own. In practice, then, the distinction between presidential influence and command might 
be thin indeed.”).
	 301	 See Rudalevige, supra note 53, at 28–29, 35–36 (explaining centralization as a function of 
the “primacy of information” to the President and the President’s centralized need for “technical 
expertise”).
	 302	 See supra notes 167–77 and accompanying text.
	 303	 See supra notes 134–36 and accompanying text.
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offices.304 In addition, White House policy councils supplement their 
own expertise by hiring detailees: temporary employees drawn from 
administrative agencies.305

Beyond strengthening expertise, however, the President also needs 
a means of mitigating the cognitive biases that can influence expert 
judgment.306 The President, in other words, also requires a means of 
debiasing.307 This need is particularly acute for the White House: Its 
members are more likely than other units of the EOP to be subject to 
“groupthink,” the tendency of groups to breed conformity of thought.308 
This phenomenon is most likely to arise in highly cohesive organiza-
tions operating under conditions of high stress.309 Many DPC and NEC 
staff begin their jobs early in an administration having just helped wage 
a campaign to win the presidency310––dynamics which are especially 
prone to breeding a “hard-hearted” attitude toward outgroups.311 This 
group identity and coldness toward outsiders frequently privileges loy-
alty and morale above critical thinking.312

Presidents are also called upon weekly, if not daily, to react to new 
political circumstances and exogenous events.313 Such conditions of high 
stress and fast thinking further exacerbate now well-known behavioral 

	 304	 See Eloise Pasachoff, The President’s Budget as a Source of Agency Policy Control, 125 
Yale L.J. 2182, 2199–2201 (2016).
	 305	 3 U.S.C. § 112 (“The head of any department, agency, or independent establishment of the 
executive branch of the Government may detail, from time to time, employees of such department, 
agency, or establishment to the White House Office, the Executive Residence at the White House, 
the Office of the Vice President, the Domestic Policy Staff, and the Office of Administration.”); 
Hart, supra note 5, at 43–44 (discussing the practice in which “EOP personnel were ‘detailed’ to 
the presidential staff from the departments and agencies”).
	 306	 Cf. Itiel E. Dror, Bridget M. McCormack & Jules Epstein, Cognitive Bias and Its Impact 
on Expert Witnesses and the Court, Judges’ J., Fall 2015, at 8, 8 (surveying how “expert evidence 
may be influenced by contextual information and cognitive bias”).
	 307	 See generally Christine Jolls & Cass R. Sunstein, Debiasing Through Law, 35 J. Legal 
Stud. 199 (2006) (detailing legal mechanisms to achieve debiasing).
	 308	 See Irving L. Janis, Groupthink, Psych. Today, Nov. 1971, at 43, 44.
	 309	 See id. at 43–44.
	 310	 See Patterson, supra note 16, at 77 (“Some of the domestic policy chiefs have come straight 
from the presidential campaign staff . . . .”); see also, e.g., Kierra Frazier, Trump Picks Former Gin-
grich Aide to Lead Domestic Policy Council, Politico: Inside Cong. Live (Nov. 26, 2024, 9:02 PM), 
https://www.politico.com/live-updates/2024/11/26/congress/trumps-domestic-agenda-00191823 
[https://perma.cc/T8KR-6U48] (“President-elect Donald Trump has chosen his campaign speech-
writer to lead his Domestic Policy Council.”).
	 311	 Janis, supra note 308, at 43.
	 312	 See id.
	 313	 See Paul C. Light, Domestic Policy Making, 30 Presidential Stud. Q. 109, 111 (2000) 
(arguing that domestic policy not only reflects the “president’s priorities” but also “works its will 
on presidents and the presidency[,]  .  .  . shap[ing] the office even as the office seeks to shape it, 
whether by placing new issues on the agenda or bringing new participants to the fore, by creating 
short-term crises or breaking down existing coalitions”).
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quirks, such as judgment errors through the use of simple heuristics,314 
status quo biases,315 and other cognitive shortcuts.316 While the tempta-
tion to make decisions “in house”—that is, without the involvement of 
agencies or the broader EOP—is strong, presidents have learned the 
hard way that their instincts must be tempered and tested by competing 
perspectives.317 In the words of Egil Krogh, Nixon’s Domestic Council 
Assistant Director,

when the president is spoken to individually there’s risk, or 
when he sets up a unit on his own and tells them they can’t 
talk to anybody else—“You come up with it and go forward”—
there’s risk. You need to have a system in place where you can 
bring to bear all the different points of view .  .  .  . Otherwise, 
[the president is] out and he’s exposed and he can get into a 
terrible amount of trouble.318

As a result, presidents and their advisers have come to appreciate 
Herbert Simon’s central insight that institutions can be designed to 
overcome human cognitive limitations.319

By designing a process that encourages debate between the 
rulemaking agency and structurally distinct EOP units with jurisdic-
tional overlap, such as NEC and CEA,320 the President is able to invite 
opposing perspectives and thus test the premises underlying regulatory 
options. The same is true for the White House Counsel and more insu-
lated OMB General Counsel’s Office for legal arguments—or DPC and 
other policy-specific statutory units within the EOP, such as ONDCP. 
Presidents, in this manner, have discovered the value of agents that 
can provide opposing perspectives from an outsider’s point of view. 
Exposure to these conflicts can reduce the effects of many behavioral 
limitations, such as those arising from anchoring, confirmation, and 
hindsight biases.321

	 314	 See Jolls & Sunstein, supra note 307, at 203–04.
	 315	 See id. at 205 (describing prospect theory, in which perspectives are biased toward an 
“initial reference point”).
	 316	 See id. at 204–06 (discussing hindsight bias, optimism bias, endowment effects, and fram-
ing effects).
	 317	 See Roger B. Porter, Presidential Decision Making 241–42 (1980).
	 318	 Panel Discussion with James M. Cannon III, Bertram Carp, Egil Krogh, Roger Porter, 
Charles Walcott & Karen Hult, in Governing at Home, supra note 35, at 108, 119.
	 319	 See Simon, supra note 247, at 110–17.
	 320	 See Hart, supra note 5, at 50 (observing that the EOP “necessarily overlaps, second-guesses, 
and often conflicts with the work done in the departments and agencies”).
	 321	 See Jolls & Sunstein, supra note 307, at 204–06, 210.
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2.	 Weaknesses

On the other side of the ledger, however, are a number of features 
that weaken core administrative law values. Perhaps most important, 
many of these dynamics are largely shielded from both public and con-
gressional scrutiny, thus undermining accountability. In addition to the 
breadth of the deliberative process privilege under the Freedom of 
Information Act (“FOIA”),322 the Supreme Court has also interpreted 
the statute so as not to cover the “Office of the President” and “the 
President’s immediate personal staff.”323 The D.C. Circuit, for its part, 
has further clarified that if the sole role of an entity within the EOP is to 
“advise and assist the President,” it is not covered.324 Under these prin-
ciples, White House policy councils like DPC and NEC are generally 
not subject to FOIA.325

The records of such policy councils are also covered by the Presi-
dential Records Act,326 which shields them from the public for at least 
five years after the conclusion of the presidency.327 Presidents have also 
historically claimed absolute immunity from congressional investiga-
tions for their “immediate advisors” who lack “statutory authority and 
instead act solely to advise and assist the President.”328 What limited 
precedent exists, however, suggests that courts will not accept such argu-
ments absent illegitimate congressional purposes and national security 
concerns;329 nevertheless, the practice of invoking immunity can deter 
congressional oversight given the inevitable delays.

	 322	 5 U.S.C. § 552.
	 323	 Kissinger v. Reps. Comm. for Freedom of the Press, 445 U.S. 136, 156 (1980) (quoting H.R. 
Rep. No. 93-1380, at 15 (1974) (Conf. Rep.)).
	 324	 Meyer v. Bush, 981 F.2d 1288, 1298 (D.C. Cir. 1993).
	 325	 See David Cohen, Note, FOIA in the Executive Office of the President, 21 N.Y.U. J. Legis. 
& Pub. Pol’y 203, 226 & nn.158–59 (2018).
	 326	 44 U.S.C. §§ 2201–2209.
	 327	 See id. §§ 2201, 2204. A number of exceptions, however, could potentially allow presidents 
to restrict public access for up to twelve years. See id. §§ 2201(2), 2204(a), 2204(b)(2)(A); Nat’l 
Archives & Recs. Admin., Guidance on Presidential Records 2, https://www.archives.gov/files/
presidential-records-guidance.pdf [https://perma.cc/D88Q-MHDD] (interpreting the Presidential 
Records Act to cover the “Office of Policy Development,” a precursor to DPC, and the “National 
Economic Council”).
	 328	 Todd Garvey, Cong. Rsch. Serv., LSB10301, Legislative Purpose and Adviser Immu-
nity in Congressional Investigations 5 (2019); see also Patterson, supra note 16, at 5 (observing 
a “strong tradition, rather strictly adhered to, that no persons serving in the White House are to 
appear before congressional committees and testify about their actions: nor do they, except in 
connection with criminal investigations . . . or allegations of wrongdoing that would create great 
political embarrassment for the White House if they refused to appear”).
	 329	 See, e.g., Comm. on the Judiciary v. Miers, 558 F. Supp. 2d 53, 105 (D.D.C. 2008) (suggest-
ing that qualified immunity may exist in some situations “involving national security or foreign 
affairs” or in situations “where Congress is not utilizing its investigatory authority for a legitimate 
purpose”).



1014	 THE GEORGE WASHINGTON LAW REVIEW	 [Vol. 93:971

Second, the sheer scale of policy-council responsibilities results in 
a large workload as well as information asymmetries that cannot be 
completely redressed through elevation. Presidents have often dele-
gated broad portfolios to the policy councils.330 President Biden’s recent 
domestic policy directive, for example, called for DPC to

lead interagency policy processes on a wide range of issues, 
including but not limited to those related to health care and 
public health; substance use disorders; racial equity and justice; 
gender equity and justice; criminal justice reform; native affairs; 
disability policy; LGBTQ+ policy; immigration; veterans; 
education; faith-based and community initiatives; gun policy 
and community safety; poverty reduction; domestic human 
trafficking; youth policy; disadvantaged and marginalized 
communities; labor and workforce development; the caregiving 
economy; agriculture; food security and nutrition; rural, 
suburban, and urban affairs; housing; strengthening American 
democracy; national service; the United States Postal Service; 
and the census.331

These broad portfolios require substantial resources and make policy 
councils more difficult to monitor.

As for effectiveness, policy-council staff who lack previous govern-
ment experience often face a steep learning curve regarding how to 
work productively with agencies.332 These challenges are exacerbated by 
relatively high rates of turnover and the lack of career staff.333 Relatedly, 
presidential brokering in its current form also raises concerns about the 
efficiency of the process. Simply stated, the decision costs of the prac-
tice are extremely high.334 Convening committees and working groups 
requires time and resources, as does drafting informational or decision 
memoranda, preparing for deliberations, and elevating decisions. These 
decision costs, in turn, can also be exacerbated by the overlapping juris-
dictions between DPC and NEC, as well as other components of the 
EOP.335

B.	 Reforms

In light of the normative concerns identified above, this Section 
considers some reforms to improve the practice of presidential 

	 330	 See, e.g., Domestic Policy Presidential Directive, supra note 38.
	 331	 Id.
	 332	 See Crump, supra note 55 (manuscript at 2) (describing “rapid turnover” at the Biden 
DPC).
	 333	 See Lewis, Presidential Appointments, supra note 170, at 145, 184, 211.
	 334	 See supra note 247 and accompanying text.
	 335	 See supra notes 99–100 and accompanying text.
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brokering from the perspective of presidents seeking to drive their reg-
ulatory agendas. It will then inquire into the ways in which Congress 
and the courts can better incentivize honest brokering within the exec-
utive branch.

1.	 President

To enhance accountability, presidents should continue to publicly 
promulgate domestic policy directives outlining the organization of 
DPC and NEC and their decision-making processes. Presidents have 
long issued such directives in the national security context, often on day 
one.336 A directive in the domestic policy context would likely increase 
confidence in government decision-making as well as provide much 
needed transparency. Should such directives omit important components 
of the EOP, for example, or otherwise not reflect the norms of honest 
brokering, they could be subject to public criticism. By emphasizing the 
importance of honest brokering, formal directives could help reinforce 
internal norms of fair process and the inclusion of relevant perspectives.337

Documents such as these can also help socialize White House 
staff and other political appointees—some of whom may be new to 
government—into the brokering process. Making these operating 
procedures public would also help sustain more consistency across 
administrations.338 These directives should additionally be supplemented 
by trainings provided by a statutory component of the EOP with insti-
tutional memory, such as OMB.339 On the whole, these directives would 
increase the accountability of the process as well as reduce decision 
costs by serving as a means of intra-executive branch coordination.

In addition, presidents could also consider issuing a directive spe-
cific to agency rulemaking—analogous to executive orders governing 
regulatory review. Such a directive would be an opportunity to articu-
late best practices to govern the relationship between regulatory policy 
development and review. Presidential brokering, as discussed, helps to 
inform and debias regulatory policymaking through a process often led 
by White House policy councils to advance the President’s priorities 

	 336	 See Phillip J. Cooper, By Order of the President 225 (2d ed. 2014) (observing that “one 
of the first orders of business in almost all administrations is to organize the [National Security 
Council]” and “define the administration’s preferred processes for developing” national security 
directives).
	 337	 See, e.g., Domestic Policy Presidential Directive, supra note 38 (emphasizing the need 
for “coordinat[ion] through a systematic, evidence-driven process that will ensure that all major 
priorities are addressed, [and] the views of all relevant agencies are considered”).
	 338	 See Walcott & Hult, supra note 214, at 310–11 (detailing issues in attempting to radically 
modify the EOP).
	 339	 See Patterson, supra note 16, at 232–34 (emphasizing the need for training of new 
appointees).
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and timing.340 Many of these goals are shared and also well-served by 
the OIRA-coordinated review process once the agency has drafted 
the rule.341 The two processes, however, differ in ways that can result 
in organizational inefficiencies. Perhaps most importantly, while the 
policy-council-led process privileges presidential interests, regulatory 
review also considers whether the benefits of a rule justify its costs.342

Because it is easier to change course earlier in the policy devel-
opment process rather than after the agency has drafted the rule and 
submitted it for review, the brokering process would benefit from some 
earlier attention to a rule’s anticipated costs and benefits.343 Although 
the policy options may be too general to allow for detailed analyses, 
there is still value in seeking out preliminary information to help inform 
deliberations, as in the Clinton welfare-reform rulemaking discussed 
above.344 Memorializing those considerations for the policy process as it 
pertains to rulemaking could help facilitate the review that occurs later.

In addition, this directive could encourage early consultation with 
OIRA to ensure that the appropriate agencies are included in the pol-
icymaking process. The OIRA-coordinated review process, unlike the 
preceding policy process, usually features an OIRA career desk offi-
cer who helps determine in the first instance which agencies and units 
of EOP should get a draft of a rule.345 Sometimes, such career staff, by 
virtue of their longer experience in government or previous reviews, 
may identify equities in a particular agency that the initial policy coor-
dination process may not have considered. For example, say DPC had 
brokered a high-profile FDA rulemaking regarding electronic cigarettes; 
those efforts may not have appreciated the implications of the rule on 
smoking cessation programs developed by the Department of Veterans 

	 340	 See supra Section III.A.1.
	 341	 See Sunstein, supra note 8, at 1838 (“One of OIRA’s chief functions is to collect widely 
dispersed information—information that is held by those within the Executive Office of the Presi-
dent, relevant agencies and departments, state and local governments, and the public as a whole.”); 
see also Revesz, Regulatory Review, supra note 11, at 134 (“OIRA’s review . . . can . . . be[] har-
nessed to issue regulations more expeditiously, address biases of benefit-cost analysis, and promote 
the priorities of the sitting President.”).
	 342	 See Exec. Order No. 12,866, 3 C.F.R. 638, 639 (1994), reprinted as amended in 5 U.S.C. 
§ 601 note (2018) (“Costs and benefits shall be understood to include both quantifiable measures 
(to the fullest extent that these can be usefully estimated) and qualitative measures of costs and 
benefits that are difficult to quantify, but nevertheless essential to consider.”); supra notes 207–13 
and accompanying text.
	 343	 See Cass R. Sunstein, The Cost-Benefit Revolution 94–95 (2018).
	 344	 See supra notes 248–84 and accompanying text.
	 345	 See Sunstein, supra note 8, at 1854 (“Very soon after submission, the relevant OIRA desk 
officer—as noted, a member of the career staff—will generally circulate the rule to a wide range of 
offices and departments, both within the Executive Office of the President and outside of it.”). Of 
course, the desk officer will usually honor all requests from political appointees to see a rule, but 
that initial circulation list is an exercise in discretion. See id. at 1855.
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Affairs (“VA”) until the OIRA-coordinated review process. It would 
have been much more efficient, however, if DPC had included the VA 
in the policy process and benefited from their perspective from the start. 
Involving OIRA, at the very least as an observer, during the brokering 
process could also facilitate a more efficient review down the road.

Beyond the issuance of a domestic policy directive, the brokering 
process could also be improved by greater attention to and discipline 
with respect to regulatory prioritization. Because of the costly nature of 
brokering, presidents should deploy the strategy only for the rulemaking 
efforts in which it would produce the most procedural benefits. Those 
rules that are the most important to the President should be brokered 
by White House policy councils, while the remainder would still be sub-
ject to more limited oversight through the OIRA-coordinated review 
process.346 Although formal planning mechanisms for prioritization the-
oretically already exist, they are not effectively deployed in practice.347 
By executive order, for example, the Vice President is called upon to 
convene an annual meeting of White House advisers and agency heads 
to set regulatory priorities for the year ahead,348 but it is unclear how 
often these meetings occur, if at all. In addition, agencies are required 
to publish their short- and long-term rulemaking plans in the Unified 
Agenda,349 but the document is usually incomplete, either for strategic 
or resource-related reasons.350 According to one former OIRA Admin-
istrator, however, the Unified Agenda “process itself has become more 
of a paper exercise than an analytical tool.”351

	 346	 For example, the OIRA review process only covers “significant” rules, which was an effort 
to make the process “more selective” as to which rules would undergo review. Katzen, supra note 
203, at 105.
	 347	 See Freeman & Rossi, supra note 55, at 1179 (“This planning process affords OIRA sev-
eral opportunities to identify regulations that might implicate the jurisdiction or interests of other 
agencies, and to intervene to help ensure that such actions are consistent and coordinated. It is not 
clear, however, whether in practice OIRA spends significant resources on such tasks.”).
	 348	 See Exec. Order No. 12,866, 3 C.F.R. 638, 642 (1994), reprinted as amended in 5 U.S.C. 
§ 601 note (2018) (“Early in each year’s planning cycle, the Vice President shall convene a meeting 
of the Advisors and the heads of agencies to seek a common understanding of priorities and to 
coordinate regulatory efforts to be accomplished in the upcoming year.”).
	 349	 See Jennifer Nou & Edward H. Stiglitz, Strategic Rulemaking Disclosure, 89 S. Cal. L. Rev. 
733, 748–50 (2016). By statute and executive order, agencies are required to publish semiannual 
regulatory agendas. See id. Their entries usually include the agency’s name, a short description of 
the rule, the rule’s title, and the estimated rulemaking schedule. OIRA then circulates the Unified 
Agenda for intra-executive branch review, during which DPC and other EOP entities can com-
ment and share concerns on the substance and timing of the rules. See id.
	 350	 See id. at 765 (“[A]gencies substantially underreport their rulemaking activit[ies] . . . .”); 
Coglianese & Walters, supra note 17, at 108 (“[I]t is clear that the Unified Agenda is itself not the 
locus of the most important decisionmaking within agencies and reflects only a partial snapshot of 
the totality of agencies’ ‘real’ regulatory agenda-setting.”).
	 351	 See Katzen, supra note 203, at 111.
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Perhaps a more realistic approach is for presidents to task their 
chiefs of staff or other high-level managers with running a disciplined 
prioritization process during the transition period and at regular inter-
vals afterward.352 Although preparations for the State of the Union 
Address are a natural focusing event,353 special attention should be paid 
to this exercise of disciplined prioritization in the early months of the 
administration, given that it can take years to successfully promulgate 
a final rule.354 Such an effort should seek to identify only a very limited 
number of regulatory priorities per agency to allow for robust brokering 
and implementation.355 These efforts could complement more informal 
efforts to monitor agencies’ regulatory agendas to identify opportuni-
ties that could further presidential goals. According to Roger Porter, 
one of Reagan’s domestic policy advisors, the White House often devel-
ops these “early warning system[s]” with staff who “are in constant 
contact with departments and agencies.”356 With this information in 
hand, the Chief of Staff could then continue to set priorities by “taking 
stock of the President’s campaign promises[ and] identifying current 
and prospective opportunities” through further discussions involving 
the OIRA Administrator, policy councils, and heads of agencies.357

Although some have proposed cost-benefit analysis as a method 
to inform priority setting,358 as a descriptive matter, presidents take into 
account a host of other considerations, including political ones.359 Given 
this broader set of considerations from the President’s perspective, the 
process would also benefit from centralized input by important interest 
groups and constituencies.360 The most natural institutional home for 
such a task would likely be the White House Office of Public Liaison.361 

	 352	 See Dearborn, supra note 136, at 24 (describing the role of the Chief of Staff as fulfilling 
the need to “implement the President’s agenda by setting priorities” for the White House Office); 
Liddell, supra note 61, at 190–91 (arguing that proposed regulations should be drafted during 
“Year Zero”).
	 353	 See Dearborn, supra note 136, at 30.
	 354	 See Tanglis, supra note 167, at 27.
	 355	 See Liddell, supra note 61, at 190–91 (proposing that such efforts be limited to “three 
meaningful” priorities per agency to ensure execution and effective implementation).
	 356	 Porter & Goldberg, supra note 257, at 39.
	 357	 Dearborn, supra note 136, at 24.
	 358	 See Cass R. Sunstein, The Cost-Benefit State 139–40 (2002) (defending cost-benefit 
analysis as “an approach that attempts to assess the magnitude of problems and to ensure sensible 
priority setting”).
	 359	 See Stuart Shapiro, Unequal Partners: Cost-Benefit Analysis and Executive Review of Reg-
ulations, 35 Env’t L. Rep. 10,433, 10,442 (2005).
	 360	 See Light, supra note 159, at 136–39 (arguing that “three basic cost criteria act to screen 
policy alternatives: political, economic, and technical”).
	 361	 See Joseph A. Pika, The White House Office of Public Liaison, 39 Presidential Stud. Q. 
549, 550 (2009). This Office has sometimes been renamed and reorganized in different adminis-
trations. The Biden Administration, for example, renamed it the Office of Public Engagement. 
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That Office was originally created during the Nixon Administration “to 
formalize a set of staff responsibilities for working with interest groups 
that had been unsystematically scattered among staff members during 
[previous] presidencies.”362 Although different presidents have used the 
Office in different ways, the Office could serve a more focused function 
by helping to identify public regulatory priorities through meetings, pro-
active outreach, and information gleaned from rulemaking petitions.363

Once these limited regulatory priorities have been identified, they 
should then be delegated to White House policy councils like DPC to 
help develop those policies through the brokering process. This effort 
should strongly limit the ability of individual DPC or NEC staff to 
advance their own rulemaking priorities without clear sign-off from the 
Chief or another high-level White House official. Setting these limits 
would reduce the likelihood that various EOP offices send agencies 
conflicting signals about priority rulemaking efforts.364 OIRA should 
also continue to play an important role in helping to ensure that presi-
dential priority rulemakings are expedited during the review process.365

Finally, there is also an important part for the Chief of Staff to play 
in resolving the potential for jurisdictional overlap between DPC and 
NEC, as well as other components of the EOP. In the Reagan Admin-
istration, for example, the Chief of Staff “assign[ed] issues” when there 
was a “question in some people’s minds about whether an issue is pri-
marily economic or primarily domestic or primarily foreign policy.”366 
Although such overlap can sometimes be productive,367 turf battles are 
especially costly in the context of agency rulemaking given the sheer 
amount of time and resources at stake.

See Office of Public Engagement, The White House, https://bidenwhitehouse.archives.gov/ope/ 
[https://perma.cc/3GQE-LKTH].
	 362	 Pika, supra note 361, at 550.
	 363	 This proposal would be analogous to proposals to task OIRA with initiating rules based 
on rulemaking petitions, a proposal which may be limited due to OIRA’s institutional character-
istics and role in regulatory review. See Michael A. Livermore & Richard L. Revesz, Regulatory 
Review, Capture, and Agency Inaction, 101 Geo. L.J. 1337, 1382–83 (2013) (“OIRA can use infor-
mation generated by private actors to identify areas where action is needed but where agencies 
have failed to move forward.”).
	 364	 See Bressman & Vandenbergh, supra note 6, at 68 (reporting that “[a]s many as nineteen 
White House offices were involved in EPA rule-making,” offices that “often were not on the same 
page”).
	 365	 See Revesz, Regulatory Review, supra note 11, at 103.
	 366	 Porter & Goldberg, supra note 257, at 38.
	 367	 See Freeman & Rossi, supra note 55, at 1139 (“[O]verlapping delegations can produce 
positive goods by generating productive interagency competition and prompting agencies to pro-
duce ‘policy-relevant information.’” (footnote omitted)).
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2.	 Congress

The account of presidential brokering offered here has emphasized 
the structures and processes within the presidency to help implement 
the President’s highest regulatory priorities. Those structures include 
EOP units created by executive order as well as those established and 
designed by Congress to foster what it perceives as the longer-term inter-
ests of the office.368 Congress could potentially improve the presidential 
brokering process, however, by continuing to consider what kinds of 
information could benefit from relative insulation within the EOP and 
creating institutional homes for them. Recall that CEA was an effort by 
Congress to provide the President with relatively “detached, objective, 
scientific, and nonpolitical” economic advice in the wake of the eco-
nomic turmoil introduced by the Great Depression and World War II.369 
Since then, as mentioned above, Congress has also created a number of 
substantive units within the EOP that focus on issues such as drug pol-
icy, intellectual property enforcement, space, homeland security, cyber 
security, and pandemic preparedness.370 Given the important policy 
choices ahead regarding artificial intelligence, Congress might similarly 
consider seeking a means to build expertise within the EOP and pro-
vide advice to the President accordingly.371

At the same time, Congress should continue to repeal or transfer 
units out of the EOP that are outdated or have proven ineffective over 
time. Indeed, Congress has a long history of doing so and has revis-
ited dozens of units since the original establishment of the EOP.372 For 
example, it established the National Council on the Arts in 1964 to assist 
the President with regard to the “growth and development” of arts and 
cultural resources, but later transferred this unit out of the EOP.373 In 
1975, Congress also transferred out programs of the Office of Economic 
Opportunity that it had originally established within the EOP to pro-
vide education and training opportunities.374 The need for Congress to 
continue revisiting EOP units is especially important because each new 
component increases the coordination costs of the brokering process.

	 368	 See supra text accompanying notes 41–44.
	 369	 Hart, supra note 5, at 52. As a result, Congress designed it to be headed by three pres-
identially appointed and Senate-confirmed members with statutory qualification requirements: 
They were to be “‘exceptionally qualified’ by virtue of their ‘training, experience and attainments,’” 
which has traditionally meant that CEA members are drawn from academia. Id. at 51.
	 370	 See supra notes 143–48 and accompanying text.
	 371	 See Diana Gehlhaus, The Race for Data and AI Expertise in Government, Fed. News Net-
work (Dec. 13, 2024, 10:28 AM), https://federalnewsnetwork.com/commentary/2024/12/the-race-
for-data-and-ai-expertise-in-government/ [https://perma.cc/QHQ9-7DG8] (discussing the need 
for greater artificial intelligence expertise in government).
	 372	 See Relyea, supra note 100, at 25–28 (collecting examples).
	 373	 Id. at 12.
	 374	 See id. at 14.
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Regardless of whether Congress establishes a unit within the EOP, 
however, the President still has “considerable freedom to use the com-
ponent parts of the EOP in the manner he chooses, irrespective of the 
reason they were ordained in the first place, especially if he wants to 
ignore them.”375 In other words, presidents can always refuse to con-
sider the advice of offices even if Congress places them within the 
EOP. OSTP, for example, saw its status “deteriorate[] rapidly” during 
the Nixon Administration, which displayed an “antipathy  .  .  .  toward 
scientists who were” viewed as “symbolic of the academic and intellec-
tual community’s hostility toward” the Administration.376 As a result, 
OSTP saw its responsibilities diminished and was shut out of important 
meetings.377

Similarly, President Carter’s domestic policy staff purportedly 
“tried as much as possible to freeze OMB out of the process” regarding 
welfare-reform implementation efforts because they “knew [OMB was] 
going to oppose the plan.”378 Apparently, OMB was “concerned over 
its costs,” so DPC “wouldn’t always invite them to meetings.”379 Pres-
ident Reagan moved the statutory CEQ out to Jackson Place rather 
than keeping them in the Old or New Executive Office Buildings, which 
house most EOP staff.380 President Trump, during his first term, “all but 
ignored OSTP during his first [six] months in office,  .  .  .  excluding it 
from even a cursory role in formulating science-related policies and 
spending plans.”381

The ideal of honest brokering, however, demands that these diverse 
perspectives are given an opportunity to be a part of the deliberations 
when relevant, even if the views are not ultimately adopted. In other 
words, the norm encourages conflicting perspectives to be presented 
and thoroughly debated. It is these opposing sources of information 
within the presidency that contribute to the expertise and debiasing 
of the political proclivities of the White House. The statutory offices 
established by Congress should thus be allowed to participate in the 
brokering process when their views are relevant, even if their particular 
concerns do not end up winning the day.

	 375	 Hart, supra note 5, at 49.
	 376	 Id. at 98.
	 377	 See id.
	 378	 Daniel E. Ponder, Good Advice 116 (2000).
	 379	 Id.
	 380	 See Hart, supra note 5, at 92–93.
	 381	 Jeffrey Mervis, Trump’s White House Science Office Still Small and Waiting for Leadership, 
Science (July 11, 2017), https://www.science.org/content/article/trump-s-white-house-science-of-
fice-still-small-and-waiting-leadership [https://perma.cc/LL9W-9DR8] (“President Donald Trump 
has all but ignored OSTP during his first 6 months in office, keeping it small and excluding it from 
even a cursory role in formulating science-related policies and spending plans.”).
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The OIRA-coordinated review process reinforces this ideal.382 Once 
a rule is submitted to OIRA, the established practice is that all units 
within the EOP and other executive branch agencies presumptively 
get to have their say on it.383 Although views offered by these statuto-
rily created EOP units may not prevail, they are at least aired for the 
rulemaking agency and other reviewers during the process. When these 
units submit comments, they can raise the decision costs by calling for 
responses and elevating issues when unsatisfactorily resolved.384 In this 
manner, OIRA-led review can serve as a means for Congress to ensure 
that the views of statutory EOP entities receive consideration during 
the rulemaking process. This conceptualization of OIRA-coordinated 
review may help explain congressional acquiescence to the review pro-
cess as well as the protracted fight and eventual victory by Congress to 
subject the OIRA head to Senate confirmation.385

When a White House policy council cuts certain units out of the 
preceding policymaking process, however, that does not mean that these 
congressionally established components are without recourse. To use 
Margo Schlanger’s terminology, these components resemble “[o]ffices 
of [g]oodness,” which possess tools to exert influence even without 
formal authority.386 They are internal units within an agency, the EOP, 
whose role in the presidential policy process is advisory in nature and 
which are infused with values that can be orthogonal to the President’s 
personal interests.387 Their placement within the EOP often gives them 
access to information that would be more difficult to access if housed in 
an external agency. Reagan’s tactics notwithstanding,388 the individuals 
within these units are usually physically proximate to other members of 
the EOP, which includes them in informal networks that can yield intel-
ligence as to when their views have been excluded. As a result, these 
statutory units can raise “fire alarms” with the public or congressional 
committees when their perspectives are cut out of the process.389 Even 
when presidents appoint sympathetic heads of these EOP components, 
these units also contain career staff who can similarly raise alarms.390

	 382	 See supra notes 207–13 and accompanying text.
	 383	 See Sunstein, supra note 8, at 1840 (describing OIRA’s role as an “information aggrega-
tor” across EOP entities and executive branch agencies).
	 384	 See id. at 1854–59 (discussing OIRA’s “internal process”).
	 385	 See Paperwork Reduction Reauthorization Act of 1986, Pub. L. No. 99-500, § 813, 100 Stat. 
1783-335, 1783-336 (codified as amended at 44 U.S.C. § 3503).
	 386	 Margo Schlanger, Offices of Goodness: Influence Without Authority in Federal Agencies, 
36 Cardozo L. Rev. 53, 55, 60–61 (2014) (defining “[o]ffices of [g]oodness” as “advisory rather than 
operational,” “value-infused,” and “internal and dependent on their agency”).
	 387	 See id. at 60–61.
	 388	 See supra text accompanying note 380.
	 389	 Mathew D. McCubbins & Thomas Schwartz, Congressional Oversight Overlooked: Police 
Patrols Versus Fire Alarms, 28 Am. J. Pol. Sci. 165, 166 (1984).
	 390	 See, e.g., Kitrosser, supra note 130, at 1537; Nou, supra note 130, at 357.
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Congress could bolster these fire alarms by imposing greater trans-
parency requirements on presidential brokering. For example, Congress 
could enact a general requirement that agencies docket written com-
ments from various components of the EOP or do so on a statute-specific 
basis.391 Congress could also go further and require agencies to explain 
how they changed their rules in response to those comments and why.392 
The potential chilling effects of these measures on the robust delibera-
tions that lie at the heart of presidential brokering, however, ultimately 
render them undesirable.

Alternatively, Congress could pursue other transparency-en-
hancing measures that better preserve the candor necessary for the 
deliberative process. For example, as it did for OIRA, Congress could 
threaten to defund the White House to pressure the White House into 
disclosing meetings with outside visitors.393 Such measures could, at a 
minimum, help to prevent regulatory capture as well as the appearance 
of it. Presidents currently disclose outside meetings with the White 
House inconsistently.394 When such meetings are disclosed, these visi-
tor logs have been subject to criticism regarding their utility.395 Finally, 
congressional staff could also establish regular contacts with statutory 
units to stay apprised of the extent of these units’ involvement—or 
lack thereof—in presidential decision-making and hold public hearings 
accordingly.396

3.	 Courts

Turning from Congress to the courts, the practice of brokering for 
the President’s highest-priority rules bears on a number of doctrines 
functionally premised on the superior policymaking capacity of Con-
gress as compared with the executive branch. The emergence of the 

	 391	 See Nina A. Mendelson, Disclosing “Political” Oversight of Agency Decision Making, 108 
Mich. L. Rev. 1127, 1164 (2010) (suggesting these reforms in the context of a broader argument for 
disclosure of presidential oversight).
	 392	 See id.
	 393	 See Harold C. Relyea, Cong. Rsch. Serv., RL30590, Paperwork Reduction Act Reau-
thorization and Government Information Management Issues 12–15 (2007); Exec. Order No. 
12,866, 3 C.F.R. 638, 648 (1994), reprinted as amended in 5 U.S.C. § 601 note (2018).
	 394	 See Josh Dawsey & Nolan D. McCaskill, White House Says It Won’t Make Visitor Logs 
Public, Politico (Apr. 14, 2017, 5:14 PM), https://www.politico.com/story/2017/04/white-house-
says-it-wont-make-visitor-logs-public-237235 [https://perma.cc/B5C8-XH9C].
	 395	 See, e.g., Fred Schulte & Viveca Novak, White House Visitor Logs Riddled with Holes, Ctr. 
for Pub. Integrity (Apr. 13, 2011), http://www.publicintegrity.org/2011/04/13/4115/white-house-
visitor-logs-riddled-holes [https://perma.cc/T4N8-55LV].
	 396	 See, e.g., Committee Holds Hearing on Political Influence on Government Climate Change 
Scientists, House of Representatives Comm. on Oversight and Gov’t Reform Democrats (Jan. 30, 
2007, 12:56 PM), https://oversightdemocrats.house.gov/legislation/hearings/committee-holds-
hearing-on-political-influence-on-government-climate-change [https://perma.cc/87TK-XGD5].
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major questions doctrine, for example, has called for judges to apply 
a heightened degree of scrutiny to what are most likely to be presi-
dentially brokered rules.397 Under this doctrine, the Supreme Court 
requires a clear statement from Congress authorizing an agency action 
of “economic and political significance.”398 In recent cases, however, the 
Supreme Court has emphasized the political over the economic dimen-
sions of agency action.399 As described by Justice Gorsuch, politically 
significant rules are those that implicate an “earnest and profound 
debate across the country,” including debates in state legislatures and 
Congress400—circumstances in which White House policy councils are 
most likely to become involved.

For those rules, judges apply what amounts to a substantive pre-
sumption that Congress did not delegate the requisite authority to 
the executive branch.401 In Chief Justice Roberts’s words, courts are to 
“presume that ‘Congress intends to make major policy decisions itself, 
not leave those decisions to agencies.’”402 As a result, the presidential 
brokering process must yield an especially compelling legal showing 
that the agency has the statutory authority to promulgate the rule 
at hand. The Court’s justifications for this doctrine have shifted over 
time, but one prominent rationale offered by Justice Gorsuch arises in 
part from the need for judges to engage in constitutional avoidance.403 
Under this rationale, statutory grants of agency power to decide “major 
questions” are more likely to run afoul of nondelegation concerns; thus, 
judges should strive to interpret such statutes so as not to grant what 
amounts to legislative power absent a clear indication from Congress.

On Gorsuch’s account, the Constitution designed a lawmaking 
process—bicameralism and presentment—“requiring a broad consen-
sus to pass legislation  .  .  .  to ensure that any new laws would enjoy 
wide social acceptance[ and] profit from input by an array of different 

	 397	 See Short & Shugerman, supra note 30, at 514 (“The doomed [major questions doctrine] 
policies were promulgated by agencies linked to presidents with formal supervisory power 
who directed, actively supported, and took public responsibility for those agencies’ key policy 
decisions.”).
	 398	 West Virginia v. EPA, 597 U.S. 697, 716 (2022) (quoting Util. Air Regul. Grp. v. EPA, 573 
U.S. 302, 324 (2014)).
	 399	 See Daniel T. Deacon & Leah M. Litman, The New Major Questions Doctrine, 109 Va. L. 
Rev. 1009, 1051–56 (2023).
	 400	 West Virginia v. EPA, 597 U.S. at 743 (Gorsuch, J., concurring) (quoting Gonzales v. Ore-
gon, 546 U.S. 243, 267 (2006)).
	 401	 See id. at 723 (majority opinion).
	 402	 Id. (quoting U.S. Telecom Ass’n v. FCC, 855 F.3d 381, 419 (D.C. Cir. 2017) (Kavanaugh, J., 
dissenting)).
	 403	 See Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., 595 U.S. 109, 124 (2022) (Gorsuch, J., 
concurring) (arguing that “the major questions doctrine is closely related to what is sometimes 
called the nondelegation doctrine”); West Virginia v. EPA, 597 U.S. at 737 (Gorsuch, J., concurring) 
(“In Article I, ‘the People’ vested ‘[a]ll’ federal ‘legislative Powers . . . in a Congress.’” (alterations 
in original) (first quoting U.S. Const. pmbl.; and then quoting id. art. I, § 1)).
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perspectives during their consideration.”404 In other words, Gorsuch 
praised the ability of the legislative process to foster wide support, gar-
ner democratic legitimacy, and incorporate diverse perspectives. The 
Court, however, rarely acknowledges the role of the President in cases 
involving major questions405—let alone the ways in which presidential 
brokering serves many of the same goals that Gorsuch identifies with 
congressional policymaking.406

Presidential brokering, for example, exhibits public support and 
features of democratic legitimacy. As Justice Breyer’s dissent in FDA v. 
Brown & Williamson Tobacco Corp.407 put it,

Presidents, just like Members of Congress, are elected by the pub-
lic. Indeed, the President and Vice President are the only public 
officials whom the entire Nation elects. I do not believe that 
an administrative agency decision of this magnitude—one that 
is important, conspicuous, and controversial—can escape  the 
kind of public scrutiny that is essential in any democracy. And 
such a review will take place whether it is the Congress or the 
Executive Branch that makes the relevant decision.408

In other words, if one purpose of the major questions doctrine is to 
ensure politically accountable policy decisions, then the President too 
is an important source that the Court has yet to acknowledge in this 
context.

Next, presidential brokering, like the lawmaking process in 
Congress, also seeks to “profit from input by an array of different per-
spectives.”409 Although these perspectives are not the same as those that 
arise from bicameralism, they are arguably superior along some dimen-
sions, including fostering greater expertise. Brokering, as discussed, is a 
procedural mechanism for surfacing and incorporating diverse, expert 
views from the rulemaking agency and different components within 
the EOP.410 By contrast, when Congress considers a bill that implicates 
overlapping committees, a referring parliamentarian grants jurisdiction 
over that bill to one of the committees,411 with limited coordination or 

	 404	 West Virginia v. EPA, 597 U.S. at 738 (Gorsuch, J., concurring).
	 405	 See Short & Shugerman, supra note 30, at 569 (“Many of the core [major questions 
doctrine] cases do not even mention the President.”).
	 406	 See West Virginia v. EPA, 597 U.S. at 738 (Gorsuch, J., concurring) (“[T]he framers delib-
erately sought to make lawmaking difficult by insisting that two houses of Congress must agree to 
any new law and the President must concur or a legislative supermajority must override his veto.”).
	 407	 529 U.S. 120 (2000).
	 408	 Id. at 190–91 (Breyer, J., dissenting).
	 409	 West Virginia v. EPA, 597 U.S. at 738 (Gorsuch, J., concurring).
	 410	 See supra Section II.B.
	 411	 See David C. King, Turf Wars 37–39 (1997) (“Precedent-setting referral decisions are 
made by the House and Senate parliamentarians routinely . . . .”).
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consultation thereafter.412 Congress’s permanent bureaucracy can pro-
vide more policy support, but the main institutions for doing so, such as 
the Congressional Research Service and Government Accountability 
Office, are not subject-matter specific in the same way as some of the 
statutory components of the EOP.413

As such, the rise of presidential brokering arguably helps to ame-
liorate the major questions doctrine’s functional concerns with political 
accountability and deliberative expertise-based policymaking.414 These 
considerations may not sway more formalist defenders of the doctrine 
such as Justices Gorsuch and Thomas.415 Nevertheless, the future of the 
major questions doctrine remains in doubt after the Court’s recent deci-
sion in Loper Bright Enterprises v. Raimondo,416 overturning Chevron’s417 
call for judges to grant deference to reasonable agency interpretations 
of ambiguous statutes.418 Chevron itself celebrated the President’s influ-
ence on agencies as a legitimizing source of political accountability.419 
Critics, however, argued that Chevron encouraged interpretive “aggres-
siveness on a large scale,” including from the “White House,” which 
often went unchecked by judges.420

	 412	 See id. at 139 (describing “Congress’s scattered approach to policymaking” as “often 
unfocused and uncoordinated”). King observes, however, that coordination may be improving 
through sequential referrals. See id. at 144.
	 413	 See Jesse M. Cross & Abbe R. Gluck, The Congressional Bureaucracy, 168 U. Pa. L. Rev. 
1541, 1624 (2020) (noting that the Congressional Research Service and Government Accountabil-
ity Office “provide the most direct substantive policy support . . . [and] may produce policy reports 
that Congress can use as it wishes”).
	 414	 See Short & Shugerman, supra note 30, at 590 (“The democratic deficit argument falls flat, 
however, when the agency has acted at the direction of the President.”).
	 415	 See, e.g., Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 487 (2001) (Thomas, J., concur-
ring) (“I believe that there are cases in which the principle is intelligible and yet the significance 
of the delegated decision is simply too great for the decision to be called anything other than 
‘legislative.’”).
	 416	 603 U.S. 369 (2024).
	 417	 Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984), overruled by Loper 
Bright, 603 U.S. 369.
	 418	 See id. at 865–66. The Chevron two-part test called for the judge, first, to ask “whether 
Congress has directly spoken to the precise question at issue.” Id. at 842. If Congress’s intent is 
“clear,” then that intention governs; but if the statute is ambiguous or silent, then judges next ask 
whether the agency’s interpretation is reasonable or “permissible” and, if so, defer accordingly. Id. 
at 842–43.
	 419	 See id. at 865–66 (“While agencies are not directly accountable to the people, the Chief 
Executive is, and it is entirely appropriate for this political branch of the Government to make 
such policy choices—resolving the competing interests which Congress itself either inadvertently 
did not resolve, or intentionally left to be resolved by the agency charged with the administration 
of the statute in light of everyday realities.”).
	 420	 See Brett M. Kavanaugh, Keynote Address: Two Challenges for the Judge as Umpire: 
Statutory Ambiguity and Constitutional Exceptions, 92 Notre Dame L. Rev. 1907, 1911 (2017) 
(“[T]he Chevron doctrine encourages agency aggressiveness on a large scale. Under the guise of 
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Loper Bright, by contrast, calls for judges to exercise “independent 
judgment”421 using the “traditional tools of statutory construction.”422 
One such tool is the continued granting of Skidmore423 weight to 
agency interpretations according to their “power to persuade.”424 Under 
this canon, interpretations are more likely to be persuasive the more 
“thorough[],” “valid[],” and “consisten[t]” they are, along with any 
other persuasive factors.425 In addition, Loper Bright endorsed the 
idea that Congress can constitutionally delegate interpretive author-
ity to an agency.426 According to the Loper Bright Court, Congress can 
“authorize[]” agencies to “exercise a degree of discretion” by granting 
rulemaking authority to fill gaps427 or to regulate pursuant to a term that 
“leaves agencies with flexibility.”428

By identifying other indicia of congressional intent to delegate 
beyond “express” or clear delegations, Loper Bright could be read 
as softening the major questions doctrine’s professed search for clar-
ity, perhaps in favor of a return to an older version that relied more 
heavily on the ordinary tools of construction rather than operating as 
a substantive presumption.429 Under this approach, a rule’s political 
and economic significance could simply be understood as important 
“contextual” factors in determining whether there has been an implicit 
delegation to the agency, as Justice Barrett has argued in a recent concur-
ring opinion.430 As Thomas Merrill notes, the major questions doctrine 
is also inconsistent with Loper Bright’s approach to interpreting the 
Administrative Procedure Act (“APA”),431 which looked to case law 
preceding the statute’s enactment to shed light on its meaning.432 Simply 
put, the “major questions doctrine has no analog in pre-APA decisional 

ambiguity, agencies can stretch the meaning of statutes enacted by Congress to accommodate their 
preferred policy outcomes. I saw this first-hand when I worked in the White House . . . .”).
	 421	 Loper Bright, 603 U.S. at 394 (“The [Administrative Procedure Act], in short, incorporates 
the traditional understanding of the judicial function, under which courts must exercise indepen-
dent judgment in determining the meaning of statutory provisions.”).
	 422	 Id. at 401 (“The very point of the traditional tools of statutory construction  .  .  .  is to 
resolve statutory ambiguities.”).
	 423	 Skidmore v. Swift & Co., 323 U.S. 134 (1944).
	 424	 Id. at 140; see also Thomas W. Merrill, The Demise of Deference—and the Rise of Delega-
tion to Interpret?, 138 Harv. L. Rev. 227, 228–29, 253 (2024) (remarking that “Loper Bright makes 
clear that independent judgment includes three substantive canons of interpretation that apply 
when a court is reviewing an agency interpretation,” including Skidmore weight).
	 425	 Merrill, supra note 423, at 253 (quoting Skidmore, 323 U.S. at 140).
	 426	 See Loper Bright, 603 U.S. at 394–95.
	 427	 Id. at 394.
	 428	 Id. at 395 (quoting Michigan v. EPA, 576 U.S. 743, 752 (2015)).
	 429	 See Merrill, supra note 423, at 270–71 (noting that “it is conceivable that the Loper Bright 
regime could, in time, supersede the major questions doctrine”).
	 430	 See Biden v. Nebraska, 600 U.S. 477, 514–15 (2023) (Barrett, J., concurring).
	 431	 5 U.S.C. §§ 551–559, 701–706.
	 432	 See Merrill, supra note 423, at 240.
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law, which would suggest  .  .  .  that the major questions doctrine vio-
lates the APA.”433 For all these reasons—doctrinal and functional—the 
major questions doctrine should abandon its substantive presumption 
and instead merge into Loper Bright’s call for judges to engage in inde-
pendent statutory interpretation.

In addition, even when judges have determined the scope of an 
implicit delegation, Loper Bright makes clear that judges still have 
a role to play in ensuring that the agency has engaged in “reasoned 
decisionmaking.”434 In other words, as under Chevron, judges must still 
undertake an inquiry into whether the agency’s decision is adequately 
supported. Judicial application of Loper Bright thereby increases the 
motivation for executive branch lawyers to deliberate over the “best” 
reading of the statute and to ensure that the discretion exercised 
remains reasonable.435 Relative to the Chevron regime, it is now more 
risky for White House lawyers to simply pick between a range of inter-
pretive possibilities without deliberating with agency general counsels 
and other EOP lawyers in search of a defensible “point estimate.”436 
Purely presidential interests are thus more likely to be tempered by the 
views of a broader array of lawyers within the executive branch amid 
the need to now provide a stronger justification for them.

Similar incentives also exist for policy decisions that fall within the 
bounds of a statute thanks to the development of “hard look” review 
under the APA’s arbitrariness standard.437 Under this approach, agencies 
are required to show that they have “examine[d] the relevant data and 
[then] articulate a satisfactory explanation for [their] action[s].”438 These 
explanations must demonstrate “rational connection[s] between the facts 
found and the choice[s] made.”439 This obligation has been supplemented 
by other doctrines providing that a court will only uphold an agency’s 
decision on the grounds that an agency originally acted on, as opposed 
to those grounds introduced as post hoc litigating positions.440 As a result, 
these prospects similarly help to bolster the White House’s incentives to 
debias and test the basis for its policy choice through honest brokering.

Should arbitrariness review more directly enforce the ideal of 
honest brokering by taking notice of deficiencies in the brokering 

	 433	 Id. (footnote omitted).
	 434	 Loper Bright Enters. v. Raimondo, 603 U.S. 369, 395 (2024) (quoting Michigan v. EPA, 576 
U.S. 743, 750 (2015)).
	 435	  See id. at 400 (“It therefore makes no sense to speak of a ‘permissible’ interpretation that 
is not the one the court, after applying all relevant interpretive tools, concludes is best.”).
	 436	 E. Donald Elliott, Chevron Matters: How the Chevron Doctrine Redefined the Roles of 
Congress, Courts and Agencies in Environmental Law, 16 Vill. Env’t L.J. 1, 11 (2005).
	 437	 See 5 U.S.C. § 706(2)(A).
	 438	 Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983).
	 439	 Id. (quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)).
	 440	 See SEC v. Chenery Corp., 318 U.S. 80, 87–88 (1943).
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process? Under this potential approach, evidence that a policy coun-
cil had not engaged in honest brokering might help inform the court’s 
evaluation of the agency’s policy rationale. If that process excluded 
agencies or EOP components with relevant expertise, for example, the 
resulting agency rule may not be deemed per se arbitrary, but that evi-
dence may nevertheless inform the court’s independent evaluation of 
the policy justification. A version of this approach was arguably on dis-
play during lower courts’ consideration of President Trump’s first-term 
executive order that imposed a ninety-day entry ban on nationals of 
seven majority-Muslim countries.441

One of the initial complaints in the litigation alleged that the exec-
utive order “did not arise out of the usual process of consulting with the 
relevant cabinet-level officials and agencies” but was instead “primarily 
drafted by a small team of Presidential aides, overseen by chief White 
House strategist Stephen K. Bannon.”442 The district court accordingly 
found that the order “did not involve traditional interagency review by 
relevant departments and agencies.”443 Upon appeal in a related action, 
the Ninth Circuit also emphasized the lack of an “interagency” process 
in concluding that the President did not make a required legal finding.444 
Analogously, one could argue that courts should take notice of the lack 
of brokering as context through which to evaluate an agency’s justifica-
tion under arbitrariness review.

There are multiple problems, however, with this approach in the 
rulemaking context. The first is that deficiencies in the brokering pro-
cess will rarely come to light to inform judicial review. As discussed 
earlier, the process is highly opaque due in part to the limited coverage 
of FOIA and its exemptions.445 Moreover, White House communications 
with agencies generally need not be disclosed in rulemaking records.446 
Although such information may become available to the public through 
leaks and other channels, it will not reliably be available for courts to 
evaluate. Second, this doctrinal innovation would also be in some ten-
sion with Vermont Yankee Nuclear Power Corp. v. Natural Resources 

	 441	 See, e.g., Int’l Refugee Assistance Project v. Trump, 241 F. Supp. 3d 539, 545 (D. Md. 2017), 
aff’d in part, vacated in part, 857 F.3d 554 (4th Cir. 2017), vacated, 583 U.S. 912 (2017); see also Exec. 
Order No. 13,769, 3 C.F.R. 272 (2018).
	 442	 Complaint for Declaratory and Injunctive Relief at 15, Int’l Refugee Assistance Project, 
241 F. Supp. 3d 539 (No. 17-cv-00361).
	 443	 Int’l Refugee Assistance Project, 241 F. Supp. 3d at 545.
	 444	 Hawaii v. Trump, 859 F.3d 741, 756 (9th Cir. 2017) (per curiam), vacated, 583 U.S. 941 (2017); 
see also Renan, supra note 214, at 2259 (characterizing this approach as an indirect approach to 
enforcing deliberative norms).
	 445	 See supra notes 322–25 and accompanying text.
	 446	 See Sierra Club v. Costle, 657 F.2d 298, 408–09 (D.C. Cir. 1981) (holding that ex parte 
communications with the President or presidential staff during informal rulemaking is permis-
sible and need only be docketed if the agency relies on factual support provided during such 
communications).
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Defense Council, Inc.,447 which forbids courts from requiring more pro-
cess from agencies than that demanded by statute.448 If courts were to 
key arbitrariness determinations to the quality of the deliberations that 
a rulemaking agency had with the White House, then courts risk run-
ning afoul of this prohibition.

For these reasons, courts should continue to engage in substan-
tive evaluation of agencies’ legal and policy justifications to indirectly 
encourage the norm of honest brokering. Although Congress and the 
courts have an important role to play in providing exogenous incentives, 
the direct enforcement of the ideal by White House policy councils 
may best be left to the executive branch—specifically, more indepen-
dent actors like OIRA whose role during regulatory review has been to 
facilitate the inclusion of intra-executive branch viewpoints that may 
have otherwise been excluded during the preceding policy process.

Conclusion

This Foreword has sought to understand how the President orga-
nizes the presidency to advance domestic regulatory policy. In doing so, 
it has foregrounded a set of centralized bodies beyond OIRA. One of 
its contributions has been to shed light on structural variations within 
the EOP, why they matter, and how they likely affect the President’s 
decision to delegate the authority to coordinate policy. Appreciating 
these institutional differences can enrich both positive and normative 
debates about centralization in the rulemaking context.

Many research questions, of course, remain: What explains struc-
tural variations not only between various parts of the EOP, but also 
over time? Do they reflect partisan dynamics between the President 
and Congress, or can they be better explained by information-based 
theories? How many rules are involved in the presidential brokering 
process and in what ways are they treated differently during the review 
process? Which units within the EOP are more influential than others 
at both stages?

On the heels of another recent presidential transition, this Fore-
word has argued that more attention is owed to the design, structure, and 
internal processes of the presidency as a core part of the administrative 
state. Such matters should be front and center of any administration 
eager to wrest control over domestic regulatory policy as well as for 
those eager to provide more checks on the White House. Presidential 
power, in this view, lies not only in the interstices between the Presi-
dent and administrative agencies but also between the President and 
the presidency.

	 447	 435 U.S. 519 (1978).
	 448	 See id. at 524–25.


