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ABSTRACT

In 1965, President Lyndon B. Johnson established the Commission on
Law Enforcement and Administration of Justice to study the causes of crime
and delinquency and identify strategies for prevention. After eighteen months
of investigation, the Commission published a report, The Challenge of Crime
in a Free Society, in February 1967. Citing youth crime as one of the most
significant concerns, the Commission devoted considerable attention to re-
search and recommendations for reducing juvenile delinquency.

In light of recent bipartisan efforts to launch a new National Criminal
Justice Commission in 2017, this Article takes a close look at the successes and
shortcomings of the 1967 Report. The Article contends that although the first
Commission’s insights on the source of youth crime and recommendations for
reform were progressive for the time and rightly guided by a rehabilitative
ideal, the Report failed in one key respect: it did not explicitly identify racial
justice as one of its core objectives. Although the Commission articulated a
commitment to reducing “unfairness” in the system, it failed to meaningfully
explore the scope and cause of racial disparities in the administration of juve-
nile and criminal justice and, even worse, frequently referred to the causes of
crime in language that conveyed negative racial overtones. The Article not
only urges any new Commission to be more transparent about the existence
and causes of racial disparity but also draws upon the hindsight of fifty years
of data on racial disparities in the juvenile justice system and twenty-five years
of research on normative adolescent development and the cognitive science of
implicit racial bias, to identify new ideas for reform. Ultimately, the Article
offers a series of recommendations to stimulate a new round of juvenile and
criminal justice reform.
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INTRODUCTION

On July 23, 1965, President Lyndon B. Johnson established the
Commission on Law Enforcement and Administration of Justice
(“Commission”) in recognition of “the urgency of the Nation’s crime
problem and the depth of ignorance about it.”! He instructed the
Commission to “inquire into the causes of crime and delinquency”
and provide recommendations for preventing crime and “improving
law enforcement and the administration of criminal justice.”? Led by
then—Attorney General Nicholas deB. Katzenbach, the Commission
had nineteen members and was aided by sixty-five staffers and more

1 Nicholas deB. Katzenbach, Foreword to PRESIDENT’S COMM’N ON Law ENF'T & AD-
MIN. OF JUSTICE, THE CHALLENGE OF CRIME IN A FREE SocIETY (1967).
2 PrEeSIDENT’s CoMM’'N oN Law ENF'T & ADMIN. OF JUSTICE, supra note 1, app. A at 311.
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than one hundred consultants and advisors, including law professors,
law enforcement and corrections personnel, social science researchers,
attorneys, and school personnel.? The Federal Bureau of Investiga-
tion, the U.S. Bureau of Prisons, the Department of Health, Educa-
tion, and Welfare, and a number of other federal agencies assisted the
Commission in its work. After eighteen months of investigation, dur-
ing which the Commission called three national conferences, con-
ducted five national surveys, held hundreds of meetings, and
interviewed thousands of people, the Commission published a report,
The Challenge of Crime in a Free Society, in February 1967.4

Concern about juvenile delinquency figured prominently in the
1967 Report. Citing youth crime as one of the most significant contrib-
utors to the problem of crime in a free society, the Commission
opined that “[i]n short, crime is evidently associated with two power-
ful social trends: the increasing urbanization of America and the in-
creasing numerousness, restlessness, and restiveness of American
youth.”> One of the earliest chapters in the thirteen-chapter report
was devoted entirely to youth and opened with a claim that
“America’s best hope for reducing crime is to reduce juvenile delin-
quency and youth crime.”¢

The Commission’s perceptions of the source of youth crime and
recommendations for reform were rightly guided by a rehabilitative
ideal and were progressive for the time. The Commission clearly un-
derstood that the theoretical purpose of juvenile court was to “help”
youth through individualized treatment and nonadversarial proce-
dures, even if that theory did not always play out in practice.” Included
in the recommendations were a commitment to treatment over pun-
ishment; a directive to fund a Youth Services Bureau that would reha-
bilitate children through counseling, education, work, recreation
programs, and job placement; and a commitment to community-based
resources instead of incarceration.® The Commission also rightly iden-
tified social conditions—such as poverty, housing, and unemploy-
ment—that breed youth crime and highlighted the need for structural
reforms in American schools.’

Id. at 309-12.
Id.

Id. at 5.

Id. at 55.

Id. at 7.

Id. at 55-89.

Id. at 55-77, 88.
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Despite its progressive reform agenda and enlightened under-
standing of social and structural causes of youth crime, the Report
failed in two key respects: it did not explicitly identify the elimination
of racial inequities as one of its seven core objectives, and it did not
meaningfully explore the scope and cause of racial disparities in the
administration of juvenile and criminal justice.'® While the Commis-
sion articulated a commitment to reducing unfairness in the system, it
failed to adequately account for the system’s own role in perpetuating
that unfairness, especially as it involved race. Focusing instead on ra-
cial discrimination in other social institutions, the Commission recom-
mended fighting racial and economic segregation in schools, creating
citizen advisory groups to improve police-community relations, and
encouraging police departments to hire minorities.!' Race was notably
absent from the Commission’s reporting on prosecutorial discretion,
juries, conviction rates, and sentencing.'>? Even worse, the Commission
frequently referred to the causes of crime in language that conveyed
negative racial overtones.’*> While professing sympathy for the plight
of the “Negro,” the report frequently spoke of “slum neighborhoods”
and “slum children” as both disproportionately racial minorities and
disproportionately responsible for crime.'

Given these shortcomings, it is no surprise that the Commission’s
report failed to offer any meaningful or effective strategies to address
racial inequities in the juvenile and criminal justice systems. In fact,
although youth crime has declined across the country,'s racial dispari-
ties have only increased since the 1967 Report.'° Fifty years after the
release of The Challenge of Crime in a Free Society, America contin-
ues to face many of the same obstacles to an effective and fair criminal
justice system.

On March 8, 2017, Democratic Senator Gary C. Peters intro-
duced a bipartisan bill to establish a new National Criminal Justice
Commission to undertake a comprehensive review of the criminal jus-
tice system.!” The bill, which has twenty-eight bipartisan sponsors,

10 See id. at vi—xi (discussing seven core objectives of the Report).

11 See infra notes 41-43 and accompanying text.

12 PrRESIDENT’S CoMM'N ON Law ENF'T & ADMIN. OF JUSTICE, supra note 1, at 127-28,
133-34, 141-49, 156-57.

13 See, e.g., id. at 60 (referring to “slums and slum dwellers”).

14 See id. at 57, 69-70, 73-74.

15 See infra notes 110-14 and accompanying text.

16 See infra notes 116-17 and accompanying text.

17 Tom Jackman, Senators Seek to Reform Justice System Nationwide by Launching Na-
tional Criminal Justice Commission, WasH. Post (Mar. 8, 2017), https://www.washingtonpost
.com/news/true-crime/wp/2017/03/08/senators-seek-to-reform-justice-system-nationwide-by-
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with an even split between Democrats and Republicans, has been read
twice and referred to the Senate Committee on the Judiciary.'s If ap-
proved, the Commission would revisit and build upon the work of
President Johnson’s 1965 Commission.’” The new Commission would
bring together federal, state, tribal, and local governments, law en-
forcement agencies (including rank-and-file officers), civil rights orga-
nizations, community-based organization leaders, civic organizations,
religious institutions, business groups, and individual citizens to re-
view evidence and consider how to improve the criminal justice sys-
tem. Sponsors of the bill, which include leading civil rights
organizations such as the National Association for the Advancement
of Colored People (“NAACP”), the National Urban League, and the
Leadership Conference on Civil and Human Rights, hope that a new
Commission will help “reduce crime, improve public safety and pro-
mote more equitable criminal justice practices.”?® Unfortunately, any
new task force will be destined to make the same mistakes as the 1965
Commission unless it explicitly identifies and aggressively challenges
racial inequities as one of the most significant barriers to the fair ad-
ministration of justice.

This Article focuses specifically on race and youth crime, in part
because youth crime figured so prominently in the 1967 Report and in
part because racial injustice has a profound impact on the way youth
are socialized to respect and comply with the law and legal authori-
ties.?! With the hindsight of fifty years of data on racial disparities in
the juvenile justice system, and twenty-five years of research on nor-
mative adolescent development and the cognitive science of implicit
racial bias, the Commission will be better equipped to eliminate racial
injustice in juvenile and criminal justice policy and practice.

To aid any new Commission in its analysis and recommendations,
this Article seeks to accomplish three things. First, it urges a new
Commission to be more transparent about the root causes of racial
disparity in the administration of criminal justice and to identify the
elimination of racial inequities as one of its core objectives. To that
end, Part I laments the 1965 Commission’s failure to explicitly ac-

launching-national-criminal-justice-commission/?noredirect=on&utm_term=.c811{388f3e1
[https://perma.cc/6LHM-TSL9I].

18 See All Information (Except Text) for S.573—National Criminal Justice Commission Act
of 2017, CONGRESS.GOV, https://www.congress.gov/bill/115th-congress/senate-bill/573/all-info
[https://perma.cc/SVNS-KFBC].

19 See Jackman, supra note 17.

20 Id.

21 See infra Part 1.
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knowledge America’s long history of racial inequities in the juvenile
and criminal courts and examines the Commission’s role in perpetuat-
ing racialized fears of children of color. Second, this Article encour-
ages any new Commission to draw upon contemporary research on
race, adolescence, and procedural justice in its effort to reduce racial
disparities in the juvenile and criminal justice systems. Recognizing
that we know so much more now than we did in 1967, Part II briefly
summarizes contemporary studies in adolescent development, implicit
racial bias, and the legal socialization of youth. Finally, this Article
offers a series of recommendations in Part III to stimulate the Com-
mission’s work. The recommendations are necessarily broad and en-
courage commissioners to consult with a range of experts and
community stakeholders. The recommendations also draw upon best
practices in law enforcement as identified by President Barack
Obama’s Task Force on Twenty-First Century Policing and by the De-
partment of Justice Civil Rights Division in recent “findings” letters
evaluating police departments in Ferguson, Missouri, and Baltimore,
Maryland.

I. RAcE AND THE 1965 COMMISSION

A. “Unfairness” in the Administration of Juvenile and Criminal
Justice

In discussing the third of its seven objectives, “eliminating unfair-
ness,” the 1965 Commission noted that “the system of criminal justice
must eliminate existing injustices if it is to achieve its ideals and win
the respect and cooperation of all citizens.”?? It elaborated on this ob-
jective by observing that “[o]ur society must give the police, the
courts, and correctional agencies the resources and the mandate to
provide fair and dignified treatment for all.”?* The Commission
seemed primarily concerned with improving “cramped and noisy
courtrooms, undignified and perfunctory procedures, [and] badly
trained personnel overwhelmed by enormous caseloads.”?* The Com-
mission expressed additional concern about the injustice of detaining
persons charged with crime solely because they cannot afford bail.?
Although the Commission mentioned race in the context of eliminat-
ing unfairness, race was relegated to the second-to-the-last paragraph
of the discussion and was framed largely as a concern about the rela-

22 PrRESIDENT’S CoMM’N ON Law ENF'T & ADMIN. OF JUSTICE, supra note 1, at vi.
23 ]d. at viii.

24 Id.

25 Id.
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tionship between police and poor urban minorities.?® To ensure the
fair and dignified treatment of all minorities, the Report recom-
mended only that police departments establish community-relations
machinery in minority neighborhoods, recruit “minority group of-
ficers,” and ensure that complaints of unfair treatment be dealt with
fairly.?” Implicit in the Commission’s language was a concern about
racial injustice, but at no point did the Commission explicitly identify
racial disparities or racial discrimination in the administration of crim-
inal justice as one of its chief concerns.

The 1967 Report was divided into thirteen chapters.”® No one
chapter was devoted to the question of racial disparities.?® Instead, the
Report was organized by topics such as juvenile justice, the police, and
corrections.®® Race or racial disparity was addressed to some degree in
chapters two (crime in America), three (juvenile delinquency and
youth crime), and four (the police).3* The Report did not discuss race
in any significant way in chapters five (the courts), six (corrections),
seven (organized crime), eight (narcotics and drug abuse), nine
(drunkenness offenses), ten (control of firearms), eleven (science and
technology), or twelve (research). Among more than 200 total recom-
mendations, the Commission made only three specific recommenda-
tions regarding race. The first was to combat racial segregation in
schools,* the second was to create citizen advisory committees in mi-
nority-group neighborhoods,** and the third was to prioritize recruit-
ing minority-group officers in minority-group neighborhoods.**

The sections of the Report that analyzed inner-city “slums” con-
tained the most references to race.>> Noting that “slum dwellers” were
disproportionately nonwhite, the Commission devoted considerable
attention to the impact of “slum” conditions and poor education on
juvenile delinquency.? In its most explicit acknowledgement of racial
discrimination, the Commission noted that “[d]iscrimination in em-
ployment, education, and housing, based on such a visible criterion as
color, is harder to break than discrimination based on language or eth-

26 See id.

27 Id.

28 See id. at i-iv.

29 See id.

30 See id.

31 See id. at 17-124.
32 [d. at 60.

33 Id. at 101.

34 Id. at 102.

35 See id. at 60-63.
36 See infra notes 85-86 and accompanying text.
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nic background.”® The Commission also paralleled contemporary
conditions of racial minorities in urban centers to those of previous
eastern European immigrants and acknowledged that it is even harder
for racial minorities to move out of poverty due to racism that Euro-
pean immigrants did not experience.?® In its reflections on how to re-
duce delinquency, the Commission urged communities and
government agencies to combat racial and economic segregation in
schools.? Although the Commission wrote about the racial barriers to
movement in housing, education, and employment,* its efforts to
“eliminate unfairness” were seemingly limited to discrimination that
originated outside of the juvenile and criminal justice systems. The
Commission neglected to consider evidence of discrimination within
the justice system itself and failed to explore the deleterious impact of
law enforcement intervention on entire communities of color.

The one exception to the Commission’s omission of racial dis-
crimination in its analysis of the criminal justice system appeared in
the Commission’s analysis of policing and police-community relations.
In chapter four of the Report, the Commission concluded that police-
community relations were “overwhelmingly a problem of the relations
between the police and . . . Negroes, Puerto Ricans, and Mexican-
Americans.”*! The Commission noted that minority-group resentment
of authority was no surprise given the nation’s history of race rela-
tions, and concluded that “[t]hroughout the country minority-group
residents have grievances not just against society as a whole, but spe-
cifically against the police.”# The Commission opined that for police-
community relations to improve, “there [must] be a sufficient number
of minority-group officers at all levels of activity and authority” and
that “all officers [must] be thoroughly aware of, and trained in, com-
munity-relations problems.”#* The Commission made several addi-
tional suggestions within the text of the Report that were never listed
as formal recommendations, including the need for “[b]ackground in-
vestigations of and oral interviews with police candidates, and careful

37 PRESIDENT’S CoMM’N oN Law ENF'T & ADMIN. OF JUSTICE, supra note 1, at 37.

38 See id. at 35-37.

39 Id. at 69-73.

40 The Commission pointed to racial discrimination as one, nondominant, reason for
crime: “In a sense, social and economic conditions ‘cause’ crime. Crime flourishes, and always
has flourished, in city slums, those neighborhoods where overcrowding, economic deprivation,
social disruption and racial discrimination are endemic.” Id. at 17 (emphasis added).

41 Id. at 99.

42 [d. (also discussing riots).

43 Id. at 101.
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scrutiny of recruits during their probationary period,” to ensure “that
prejudiced or unstable officers are not added to or retained in the
force.”* The Commission also suggested that “[c]Jommunity-relations
subjects, such as the psychology of prejudice, the background of the
civil rights movement[,] and history of the Negro in the United States
should be emphasized in both recruit and inservice [sic| training pro-
grams.”* From this discussion, it is clear that the Commission recog-
nized the need to include minority voices in law enforcement and
eliminate racial bias among system actors. Unfortunately, police-com-
munity relations was the only context in which the Commission prof-
fered this strategy.

Finally, the Commission discussed race in the context of riots.
The Commission noted that the principal targets of riots were “those
people or institutions, insofar as they were within reach, that the riot-
ers thought of as being their principal oppressors: Policemen and
white passers-by, or white-owned commercial establishments, espe-
cially those that charged high prices, dealt in inferior merchandise or
employed harsh credit policies.”* The Commission quoted a study in
which rioters explicitly stated that “they had been protesting against,
indeed trying to call the attention of the white community to, police
misconduct, commercial exploitation and economic deprivation, and
racial discrimination.”#” The Commission’s response was to encourage
a more determined effort to “eradicate conditions that invite riots,” by
moving more rapidly than America had done so far “toward funda-
mental reorganization of the institutions of the slum community, and
toward the abolition of the discriminatory practices that maintain the
ghetto in existence.”*® Here again, the Commission’s focus was on the
discriminatory practices that seemed to contribute to crime and delin-
quency and not on the discriminatory or racially insensitive responses
to crime that occur within the juvenile and criminal justice systems.

A few other recommendations mentioned race in the aggregate
or included the word “discrimination” without specifically mentioning
racial discrimination.* These include a recommendation that “[a]ll of-
ficers should be acquainted with the special characteristics of adoles-
cents, particularly those of the social, racial, and other specific groups

44 [d. at 102.

45 Id.

46 Id. at 37.

47 Id. at 38.

48 Id.

49 See, e.g., id. at 77 (making recommendation to “[r]educe barriers to employment posed
by discrimination, the misuse of criminal records, and maintenance of rigid job qualifications”).
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with which they are likely to come in contact.”s® The Commission did
not elaborate on how police officers might understand or adjust their
encounters with youth of color. Race is barely mentioned after chap-
ter four. Although the Commission did recommend that “[p]rocedures
for avoiding and correcting excessive, inadequate, or disparate
sentences should be devised and instituted,”s! it seemed to blame dis-
parities on the personalities of different judges and did not contem-
plate the impact of racial bias on sentencing.>?

Although the Commission emphasized the need for innovative
statistical research, it did not suggest that researchers track decision-
making and outcome data by race throughout the system. The report
includes race-based statistics primarily in reference to rates of victimi-
zation and interracial crime, noting that “[a]nother source of the con-
cern about crime, in addition to its violence and its frequency, is the
extent to which it is assumed to involve interracial attacks.”s* The
Commission reported on a study showing that, except for robberies,
very little crime in Chicago and the District of Columbia proved to be
interracial, and suggested using these victimization statistics to correct
misconceptions that bred race-related fears.>> The Commission also
provided statistics on arrest rates by race and briefly concluded that
“if conditions of equal opportunity prevailed, the large differences
now found between the Negro and white arrest rates would disap-
pear.”’® The Commission did not seek to understand rates and pat-
terns of adult and adolescent offenders across race and class, and
seemed to assume that arrest rates reliably reflected the prevalence of
criminal conduct.

B. The Racialized History of Juvenile and Criminal Justice in
America

Because the 1965 Commission failed to identify racial justice as a
core component of its commitment to eliminating unfairness and
failed to understand how the very structure, procedures, and practices
of the juvenile and criminal justice systems perpetuate racial inequi-
ties, policymakers missed a critical opportunity to achieve meaningful
reform. Any new Commission is destined to make the same mistakes

50 Id. at79.

51 Id. at 146.

52 ]d. at 145.

53 Id. at 273-78.
54 Id. at 40.

55 Id.

56 Id. at 45.
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unless it acknowledges the long history of racial injustice within the
administration of criminal justice and develops an aggressive, compre-
hensive, and multidimensional plan to reverse the trends and out-
comes of the past.

Looking specifically at the juvenile justice system, the Commis-
sion’s shortcomings probably start with its failure to acknowledge the
original sins of racial subordination and injustice at the very inception
of the first juvenile courts. The Commission noted, seemingly with
pride, that all three aspects of the juvenile justice system—the police,
courts, and corrections—have developed special ways of handling
youth over the years.” As the Commission understood it, police de-
veloped specialized skills in interacting with youth and making diffi-
cult decisions about how to respond to youth crime; corrections
systems established separate institutions for youth and emphasized
probation over institutionalization; and juvenile courts adopted a phi-
losophy and procedures markedly different from adult courts.® What
the Commission failed to acknowledge was the disparate treatment of
children of color in the first institutions and courts for troubled youth.
We cannot start this discussion fifty years ago. It must begin in the late
nineteenth century, when the first child welfare and juvenile justice
facilities opened.

Race has animated the juvenile court system since its inception.
Traditional renditions of juvenile court history report that a group of
progressive reformers, who were particularly concerned about chil-
dren’s welfare and development, advocated that young offenders be
diverted from the traditional criminal justice system to newly estab-
lished juvenile courts that would “fashion individualized treatments”
and serve the children’s best interests.> These reformers, commonly
referred to as “child savers,” established separate juvenile courts
based on the assumption that children lacked the same capacity for
moral and reasoned judgment as adults and were more responsive to

57 Id. at 78.

58 Id. Ironically, in the same year the Commission’s Report was released, the U.S. Su-
preme Court recognized that the juvenile justice system often operated as a “kangaroo court”
that resulted in the worst of both worlds for youth, with no due process and no developmentally
appropriate rehabilitative services. In re Gault, 387 U.S. 1, 28 (1967).

59 See David S. Tanenhaus, Degrees of Discretion: The First Juvenile Court and the Prob-
lem of Difference in the Early Twentieth Century, in OUR CHILDREN, THEIR CHILDREN: CON-
FRONTING RaAciaL AND EtHNIC DIFFERENCES IN AMERICAN JUVENILE Justice 105, 110
(Darnell F. Hawkins & Kimberly Kempf-Leonard eds., 2005); see also Barry C. Feld, Race, Polit-
ics, and Juvenile Justice: The Warren Court and the Conservative “Backlash,” 87 MINN. L. REv.
1447, 1459-60 (2003) (noting that judges tailored sentences to match a child’s best interests).
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rehabilitation.®® With their emphasis on rehabilitation, progressives
described the new juvenile courts as “benign, nonpunitive, and thera-
peutic” and claimed that probation officers would try to diagnose and
cure delinquent youth, rather than punish them.*!

Recent revisionist accounts of the evolution of child welfare and
juvenile justice in America are more skeptical of the child savers’ mo-
tives. As has been documented at length elsewhere, many contend
that progressive reformers designed these systems to control the influx
of poor immigrant youth from southern and eastern Europe into
American urban centers in the early to mid-1800s.> The new juvenile
courts allowed upper- and middle-class Anglo-Protestant Western
Europeans, who had arrived a few generations earlier, to assimilate
the new poor immigrants into “sober, virtuous, middle-class Ameri-
cans like themselves.”®> When the first juvenile court opened in Chi-
cago in 1899, early reformers focused their attention on “normalizing”
or “whiten[ing]” European immigrant youth they characterized as ne-
glected and delinquent, and they did not consider black youth worthy
of the rehabilitative citizen-building efforts.s*

From the outset, reformers viewed black children as a “perennial
‘lost cause[]’ . . . lacking the physical, moral, and intellectual capacity
on which normalization would depend.”®> When some refuge homes
for orphaned or neglected children finally opened their doors to black
children, they relegated black youth to the “colored section” and de-
nied them rehabilitative services, which were viewed as a waste of re-

60 See Tanenhaus, supra note 59, at 107 (citing Julian W. Mack, The Juvenile Court, 23
Harv. L. Rev. 104, 107 (1909)).

61 See Barry C. Feld, The Transformation of the Juvenile Court, 75 MinN. L. REv. 691,
694-95 (1991).

62 See Tamar R. Birckhead, The Racialization of Juvenile Justice and the Role of the De-
fense Attorney, 58 B.C. L. Rev. 379, 394-405 (2017); Barry C. Feld, The Transformation of the
Juvenile Court—Part II: Race and the “Crack Down” on Youth Crime, 84 MiINN. L. Rev. 327,
333-34 (1999); Kristin Henning, Criminalizing Normal Adolescent Behavior in Communities of
Color: The Role of Prosecutors in Juvenile Justice Reform, 98 CorNeLL L. REv. 383, 404-08
(2013). For the most comprehensive treatment of the racialized history of juvenile justice and
child welfare in America, see generally GEorr K. WARD, THE BLAack CHILD-SAVERS: RAcCIAL
DEMOCRACY AND JUVENILE JUSTICE (2012).

63 Feld, supra note 62, at 332-34; see WARD, supra note 62, at 73.

64 WARD, supra note 62, at 38-39, 86-87; see also Robin Walker Sterling, Fundamental
Unfairness: In re Gault and the Road Not Taken, 72 Mp. L. Rev 607 (2013); James BELL &
LAURA JOHN RIDOLFI, ADORATION OF THE QUESTION: REFLECTIONS ON THE FAILURE TO RE-
pUCE RaciaL & EtaNIC DIsPARITIES IN THE JUVENILE JUSTICE SysTEM 3 (Shadi Rahimi ed.,
2008) (“From the earliest days of our nation, segregationist policies dictated that the detention of
youth of color would be different than that of [w]hite youth . . ..”).

65 WARD, supra note 62, at 39.
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sources for black youth.®¢ While these homes provided white youth
with academic education and training to be farmers and skilled arti-
sans, black boys received little if any recreation, education, and moral
instruction, and were instead trained to meet the agricultural and
other manual labor needs of the day.®” Black girls were trained to be
cooks, maids, and seamstresses.®

As European mass immigration came to an end after World War
I and white immigrants assimilated into society,®® black youth dis-
placed poor white immigrants as the youth population disproportion-
ately involved in court proceedings. Thus, the system that arguably
started as a means to control poor immigrant youth morphed into a
racially motivated system of isolation and control over black youth.”
In the years between Emancipation and World War II, many newly
freed blacks migrated from the rural South to the urban North in
search of work in the North’s industrial factories.”” With the influx of
Southern blacks, Northern whites reacted with fear and hostility and
forced blacks into segregated urban ghettos.”? Although Northerners
were more willing to accommodate black youth in the segregated and
dilapidated facilities of the juvenile justice system,”> Northern reform-
ers were ultimately no more invested in the citizen-building of black
youth than their counterparts in the South.”* State and local leaders
across the United States invested little in juvenile justice services for
black youth before the courts required them to do so. Indeed, in 1943,
Missouri’s governor vetoed a planned appropriation of $5,000 for the
overcrowded, black-run reformatory for black girls in the state, claim-
ing the funds “exceeded the [girls’] needs by $4,297.00.”75

Given this history, it is not hyperbole to say that racial equity has
never been possible in the framework of American juvenile and crimi-
nal justice. It is unclear why the 1965 Commission missed or ignored

66 [d. at 53-56; see BELL & RIDOLFI, supra note 64, at 3.

67 WARD, supra note 62, at 56-58, 74.

68 Id. at 56, 74.

69 See Feld, supra note 62, at 340.

70 See Tanenhaus, supra note 59, at 108-10; see also Kenneth B. Nunn, The Child as Other:
Race and Differential Treatment in the Juvenile Justice System, 51 DEPAauL L. REv. 679, 704-06
(2002) (discussing how society’s perception of black youth as “others” leads to disproportionate
treatment by the juvenile justice system).

71 See WARD, supra note 62, at 79, 106-07.

72 See, e.g., Feld, supra note 59, at 1464; Feld, supra note 62, at 343-45.

73 See WARD, supra note 62, at 110-14.

74 See id.

75 DoucLas E. ABraMs, A VERY SPECIAL PLACE IN Lire: THE HISTORY OF JUVENILE
JusTICE IN Missourt 106 (2003).



2018] THE CHALLENGE OF RACE AND CRIME IN A FREE SOCIETY 1617

the long history of racism in the very foundation of the juvenile and
criminal justice systems. Maybe the fairly progressive-minded com-
missioners did not know this history; maybe they thought highlighting
it would undermine reform efforts. Whatever the reason, this omission
certainly contributed to the Commission’s failure to provide meaning-
ful and effective strategies for addressing racial disparities in the
system.

C. Race and Fear in the Commission’s Report

At best, the Commission was simply negligent in its failure to
take on systemic discrimination and racial injustice within the juvenile
and criminal justice systems. At worst, the Report exacerbated the
injustice by stoking existing public fears of youth in general, and of
“slum-dwell[ing]” Negroes, Puerto Rican, and Mexican-American
children in particular.”® As is so often the case in even the most benev-
olent discussions of the plight of the poor, the Commission fell into
the trap of using seemingly race-neutral language in ways that height-
ened racialized fears of crime.

First, drawing heavily on statistics of high and rising crime among
young people, the Commission predicted that youth would be the
greatest threat to public safety in the years to come. Attributing crime
in part to “the increasing numerousness, restlessness, and restiveness
of American youth,””” the introduction to the Report expressed con-
siderable concern that “young people commit a disproportionate
share of crime and the number of young people in our society is grow-
ing at a much faster rate than the total population.””® Thus, “[t]he
problem in the years ahead is dramatically foretold by the fact that 23
percent of the population is 10 or under.”” The introduction then de-
voted several pages to statistics on youth crime. For example, at the
time of the Report, eleven- to seventeen-year-olds made up only
13.2% of the population but accounted for 50% of arrests.?° Arrests of
persons under eighteen jumped 52% between 1960 and 1965.8' One-
third of all robberies were committed by youth, and 60% of those ar-
rested for auto theft (joyriding) in 1965 were under eighteen.®? Finally,
more fifteen-year-olds were arrested for index crimes, petty larceny,

76 PRESIDENT’S CoMM’N ON Law ENF'T & ADMIN. OF JUSTICE, supra note 1, at 60.
77 Id. at 5.

78 Id. at vi.

79 Id.

80 Id. at 56.

81 Id.

82 Id.
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and negligent homicide than people of any other age, and sixteen-
year-olds were a close second.®

Although the Commission’s predictions and fears about rising
youth crime were not explicitly tied to race, its comingling of race and
urban slum dwellings reveals an implicit prediction that crime would
grow among young, poor minorities. In drawing a tight connection be-
tween race, crime, and impoverished residence, the Commission con-
tended that

[tJhere have always been slums in the cities, and they have

always been places where there was the most crime. What

has made this condition even more menacing in recent years

is that the slums, with all their squalor and turbulence, have

more and more become ghettos, neighborhoods in which ra-

cial minorities are sequestered with little chance of escape.’

The Report frequently reminded readers that “Negroes, who live
in disproportionate numbers in slum neighborhoods, account for a dis-
proportionate number of arrests” and offers an extensive narrative on
the link between slum living and delinquency.

In chapter three, the Commission repeatedly referred to children
in poor neighborhoods as “slum children,” “slum dwellers,” and “slum
youth,” and spoke of their families as “slum families.”s® By labeling
certain youth in this way, the Commission focused attention on pur-
ported differences between children of color and other youth and ig-
nored evidence that youth of all races and socioeconomic classes
engage in risky and delinquent behavior.?” Scholars have criticized this
type of racially coded language for its role in entrenching negative
stereotypes of black criminality and introducing race and racial bias
into a purportedly race-neutral system.®® Throughout history, youth of
color have been described in dehumanizing ways as “incorrigible, un-
deserving, and expendable,” “wayward,” “inner-city,” “gang-in-
volved,” and “superpredators.”® Conditions like “broken home,”
“negative peer group,” and “bad or high crime neighborhood” readily
convey an implicit racial meaning and perpetuate modern racist senti-

83 Id. at 44.

84 Id. at 6.

85 See, e.g., id. at 37, 57.

86 [d. at 56-66, 59 (noting that “[d]elinquency in the slums . . . is a disproportionately high
percentage of all delinquency and includes a disproportionately high number of dangerous
acts”); see also, e.g., id. at 57, 59-60, 70, 74.

87 See infra notes 128-32 and accompanying text.

88 Birckhead, supra note 62, at 387-88, 394.

89 Id. at 387, 388, 395; Feld, supra note 59, at 1453-55.
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ments without seeming racist or discriminatory.? The racialized narra-
tives of the 1967 Report were particularly dangerous given the
Commission’s own recognition that many Americans had already be-
come suspicious of “Negroes” and adolescents they believed to be re-
sponsible for crime.”!

The Commission also devoted considerable attention to the prob-
lem of “ghetto riots.”? Although it acknowledged the riots’ role in
protesting ghetto conditions and rightly focused its recommendations
on eradicating the conditions that invite riots,? the Report legitimized
the more nefarious and popularly held beliefs about riots. In particu-
lar, the Commission described riots as giving “moral license to com-
pulsively or habitually criminal members of the ghetto community to
engage in their criminal activities, and to ordinarily law-abiding citi-
zens to gratify such submerged tendencies toward violence and theft
as they may have.”** The Commission was not alone in its reactionary
and reductive response to the civil rights riots of the 1960s. The in-
crease in social disorder caused by racial unrest, paired with an in-
crease in youth crime during that era, led many politicians to call for
“law-and-order” measures rather than rehabilitative responses to ado-
lescent offending.®> Lawmakers passed new legislation such as the
Omnibus Crime Control and Safe Streets Act of 1968, militarizing the
police force and racializing law enforcement in an effort to prevent
further rioting.*

The racialized analysis of and responses to crime persisted into
the 1980s and 1990s, when Americans witnessed an increase in violent
and lethal crime committed by young men between the ages of four-
teen and twenty-four and largely attributable to the illegal drug trade
and ready availability of guns.”” By the end of the 1980s, the use of
crack cocaine in the inner city, the prevalence of guns among youth of
color, and the rapid increase in homicides involving black youth fu-
eled the push for punitive “law and order” responses to juvenile
crime.®® Black youth were demonized by conservative politicians and

90 Birckhead, supra note 62, at 387; Feld, supra note 59, at 1459.

91 PRESIDENT’S CoMM’N ON Law ENF'T & ADMIN. OF JUSTICE, supra note 1, at 1.

92 Jd. at 37-38.

93 Id. at 38.

94 Id. at 37.

95 Feld, supra note 62, at 340, 345-46; see BARRY C. FELD, BAD KiDps: RACE AND THE
TRANSFORMATION OF THE JUVENILE COoURT 97 (1999) (discussing Johnson’s 1967 Commission);
Birckhead, supra note 62, at 404 (discussing increasing recidivism rates).

96 Birckhead, supra note 62, at 404-05.

97 Id. at 408; FELD, supra note 95, at 207.

98 Feld, supra note 59, at 1507.
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the media and became the principal targets of the war on crime and
the war on drugs.” Casting the “crime problem” as primarily a poor,
black male problem, politicians “exploited . . . racially tinged percep-
tions [of crime] for political advantage.”'® In this way, the 1980s and
1990s ushered in the most explicit attack on black children.

The Commission’s 1967 predictions of rising youth crime in the
“slums” hauntingly foreshadowed the vile and racialized super-
predator predictions that would emerge in the 1990s.'°' In a series of
articles and television interviews, Princeton professor and criminolo-
gist John Dilulio, Jr., predicted that an increase in the number of
young males in the U.S. population would “put an estimated 270,000
more young predators on the streets” by 2010.192 Inciting terror among
the public and policymakers, Dilulio claimed that “a new generation
of street criminals is upon us—the youngest, biggest and baddest gen-
eration any society has ever known.”'% “America is now home to
thickening ranks of juvenile ‘superpredators’—radically impulsive,
brutally remorseless youngsters, including ever more preteenage boys,
who murder, assault, rape, rob, burglarize, deal deadly drugs, join
gun-toting gangs and create serious communal disorders.”!%4

The superpredator myth was racialized in explicit and unapo-
logetic ways, as evident from Dilulio’s now-infamous 1996 City Jour-
nal headline that boldly proclaimed “My Black Crime Problem, and
Ours.”%5 Dilulio predicted that “not only is the number of young
black criminals likely to surge, but . . . as many as half of these juvenile
super-predators could be young black males.”'%¢ In language eerily
similar to that of the 1965 Commission, Dilulio appeared to sympa-
thize with poor black children:

Not that we can’t understand where they come from . . . .

[T]hink how many inner-city black children are without par-

ents, relatives, neighbors, teachers, coaches, or clergymen to

99 Id. at 1523; see also Perry L. Moriearty, Framing Justice: Media, Bias, and Legal Deci-
sionmaking, 69 Mp. L. Rev. 849, 870-73 (2010) (surveying media treatment of black youth and
crime in the 1990s).

100 Feld, supra note 59, at 1518.

101 See PRESIDENT’S CoMM’N ON Law ENF'T & ADMIN. OF JUSTICE, supra note 1, at 60.

102 John J. Dilulio, Jr., My Black Crime Problem, and Ours, Crty J. (Spring 1996), http:/
www.city-journal.org/html/6_2_my_black.html [https://perma.cc/NRU9-VYLF].

103 Elizabeth Becker, As Ex-theorist on Young ‘Superpredators,” Bush Aide Has Regrets,
N.Y. Times (Feb. 9, 2001), https://www.nytimes.com/2001/02/09/us/as-ex-theorist-on-young-super
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105 See Dilulio, supra note 102.

106 Id.



2018] THE CHALLENGE OF RACE AND CRIME IN A FREE SOCIETY 1621

teach them right from wrong, give them loving and consis-
tent discipline, show them the moral and material value of
hard work and study, and bring them to cherish the self-re-
spect that comes only from respecting the life, liberty, and
property of others. Think how many black children grow up
where parents neglect and abuse them, where other adults
and teenagers harass and harm them, where drug dealers ex-
ploit them. Not surprisingly, in return for the favor, some of
these children kill, rape, maim, and steal without remorse.'?’

Like the 1965 Commission, Dilulio warned that the trouble would be
greatest in black inner-city neighborhoods.!*® Unfortunately, Dilulio’s
predictions were accepted as fact, despite the lack of evidentiary foun-
dation.'” Fortunately, his fictitious band of violent young black super-
predators never materialized, ultimately disproving his predictions.

Aside from a momentary increase in crime in the mid-1990s,
crime decreased considerably among youth in the years that followed.
Both the juvenile crime rate and arrest rate declined by half between
1994 and 2009, reaching their lowest levels since the 1980s.''® The
youth arrest rate for murder fell even more dramatically in that time
frame, with the number of youth arrested for murder in the three
years preceding the superpredator craze exceeding the number of
youth arrested for murder in the entire decade from 2000 to 2009.'t
Youth crime has continued to decline since 2009. Youth arrests for
robbery in 2015 were seventy percent lower than their peak in the
mid-1990s, aggravated assault arrests also fell by seventy percent,
other assaults were down forty-nine percent, and the rate of youth
arrests for weapon offenses was seventy-three percent lower than the
previous peak.''? These reductions in youth crime and arrests have
occurred despite a growth in the overall size of the nation’s youth
population.!’3

107 Id.
108 See id.

109 See Vincent M. Southerland, Youth Matters: The Need to Treat Children Like Children,
27 J.CR. & Econ. DEv. 765, 776 (2015).

110 See id. at 777.
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Notwithstanding the clear evidence of Dilulio’s error, children
still experience the devastating effects of legislative and policy shifts
that undermined the core rehabilitative philosophy of American juve-
nile courts in the wake of the superpredator myth. Today, children as
young as thirteen and fourteen are tried as adults, hundreds of youth
have been sent to prison without the possibility of parole, and even
children who remain in juvenile court are subject to zero-tolerance
policies, pretrial detention, and lengthy punitive sentences in youth
correction facilities.!'* As to be expected, black youth have dispropor-
tionately borne the brunt of this legislative fallout. For example, data
from a 2005 Human Rights Watch report indicated that although
black youth made up only sixteen percent of America’s youth popula-
tion, they accounted for sixty percent of all youth serving life
sentences without parole in adult courts.!’s Similar disparities are still
evident at all stages of the juvenile justice system.!'¢ In 2014, for exam-
ple, black youth were just sixteen percent of all minors ages ten to
seventeen nationally but accounted for forty-two percent of all de-
tained youth, thirty-seven percent of all adjudicated youth, and fifty-
three percent of youth waived into the adult system.!”

II. CoNTEMPORARY RESEARCH ON RACE, ADOLESCENCE,
AND PROCEDURAL JUSTICE

Hindsight is twenty-twenty. Any new Commission on criminal
justice reform will have the advantage of accuracy in both the histori-
cal evolution of American juvenile justice and in the fifty-year statisti-
cal arc of youth crime. A new Commission cannot afford to miss this
second opportunity to meaningfully address racial disparities and ra-
cial discrimination in the juvenile and criminal justice systems. It is not

114 For a comprehensive review of legislative changes in response to the superpredator out-
cry, see id. at 778-81.

115 See AMNESTY INT’L & HUuMAN RiGHTS WATCH, THE REST OF THEIR LivEs: LIFE WITH-
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and 17; and under “Detention,” select “Detained”; then click “Show Table”)?; Easy Access to
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enough for the Commission to acknowledge racial discrimination in
other aspects of society. It must also be concerned about the scope
and causes of racial inequities in the administration of criminal justice.

Fortunately, the new Commission will have the benefit of thirty
or more years of research on adolescent development, implicit racial
bias, and procedural justice to better understand the nature of normal
adolescent behavior across all races and classes, as well as the impact
of even perceived injustice on public safety and adolescents’ willing-
ness to comply with the law. This Part briefly explores these three
areas of research to aid the new Commission in its work to eliminate
unfairness in the system.

A. Adolescent Development Across Race and Class

The 1965 Commission implicitly accepted the child savers’ intui-
tive recognition that youth are different than adults and should be
rehabilitated or “treated” rather than punished for their criminal con-
duct."® Those intuitive perceptions are now bolstered by a wealth of
developmental research and neurological science confirming that
compared to adults, adolescents are more impulsive,''® more likely to
engage in sensation seeking,'?° less likely to consider the future conse-
quences of their actions,'?! and more likely to attend to the potential
rewards—especially the immediate rewards—of a risky decision than
to the potential costs.'?> Studies have also provided empirical support
for claims that adolescents are more susceptible to peer pressure than
adults,'?® the presence of peers makes adolescents more sensitive to
rewards,'?* and the presence of peers increases risky decisionmaking

118 See PRESIDENT’S CoMM'N ON Law ENF'T & ADMIN. OF JUSTICE, supra note 1, at 7.

119 See Laurence Steinberg et al., Age Differences in Sensation Seeking and Impulsivity as
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counting, 80 CHiLD DEv. 28, 39 (2009).

122 See Elizabeth Cauffman et al., Age Differences in Affective Decision Making as Indexed
by Performance on the lowa Gambling Task, 46 DEVELOPMENTAL PsycHoL. 193, 204 (2010); Lia
O’Brien et al., Adolescents Prefer More Immediate Rewards When in the Presence of Their Peers,
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123 See Laurence Steinberg & Kathryn C. Monahan, Age Differences in Resistance to Peer
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among adolescents.!?> Research has further demonstrated that person-
ality traits like self-control and conscientiousness tend to stabilize af-
ter late adolescence'?® and that most young offenders desist from
or lessen their criminal activity within three years of court
involvement.'?

More important for our analysis of racial disparities in the juve-
nile justice system, studies controlling for socioeconomic status and
race have found similar patterns of impulsivity, sensation seeking, sus-
ceptibility to peer influence, and limited future orientation across all
youth groups. For example, in one study, psychologists found a nor-
mative preference among adolescents for risk-taking and short-term
rewards over long-term gain, with no significant differences among
ethnicities.'?® In another study, psychologists controlled for ethnicity
and socioeconomic class and found that all youth of similar ages ex-
hibited similar levels of weak future orientation.'?® In yet another, re-
searchers found that patterns in resistance to peer influence vary only
slightly by ethnicity and socioeconomic status and generally all groups
follow the same basic age pattern in developing resistance to peer
pressure.’® Other research found that youth demonstrate increased
sensation seeking and impulsivity across ethnic groups.** Two major
self-report studies on youth violence and drug use supplement this de-
velopmental research by documenting similar patterns of self-reported
delinquency and risky behaviors among white, black, and Hispanic
youth.!3?
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PsycuoL. Sci. 322, 327 (2016).
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With the aid of new technology, researchers have also been able
to identify a neurobiological basis for the differences between the de-
velopment and psychosocial maturity of children and adults.’?* Using
magnetic resonance imaging (“MRI”) technology, researchers have
determined that the brain continues to change significantly during
childhood and adolescence despite the fact that the brain does not
grow in size much past the age of five.'** During the period of adoles-
cence in particular, the brain experiences two simultaneous processes
that fundamentally alter the brain’s composition in preparation for
adulthood.' As a result of these neurological changes, the period of
brain development during adolescence is defined by its heightened
“plasticity,” or an ability to change, adapt, and respond to experience
and environment.'* Research also reveals that different regions of the
brain develop and mature at different times.'*” Using MRI images of
the brains of thirteen youth taken every two years over the course of
eight to ten years, researchers found that the “[p]arts of the brain as-
sociated with more basic functions matured early,” while the parts of
the brain associated with “executive function, attention, and motor
coordination” were among the last to develop.! Specifically, parts of
the brain most associated with risk-taking, sensation-seeking, and in-
centive-processing develop earlier than the parts of the brain most re-
sponsible for regulating impulses and behavior.'* Researchers were
also able to identify specific ways in which adolescents’ brains work
differently than adults’ brains and thereby validate earlier develop-
mental research on youths’ different psychosocial capacities and di-
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minished decisionmaking capabilities. For example, researchers were
able to pinpoint a neurological basis for increased risk-taking by ado-
lescents when in the presence of their peers.'* As the study found,
“adolescents’ especially heightened propensity to take risks when with
peers may derive from the maturational imbalance between . . . com-
peting brain systems.”'#!

Recent legislative and judicial responses to this broad body of
developmental and neurological research demonstrate how effective
juvenile justice policy can be crafted from judicial opinions,'*? state
legislative reforms,'** and new law enforcement policies and practices.
Between 2005 and 2014, eleven states passed laws limiting the deten-
tion of youth in adult jails; five states raised the age of their juvenile
court jurisdiction to some degree; fifteen states reformed their trans-
fer laws; and twelve states changed their sentencing laws “to take into
account the developmental differences between youth and adults.”!44
Since 2014, at least two states, Louisiana and New York, raised the
age of juvenile court jurisdiction and significantly reduced the number
of youth charged in adult court.'#> At the local level, a number of po-
lice and probation departments have launched innovative programs or
policies consistent with what we now know about adolescent develop-
ment. In Philadelphia, for example, officers have participated in train-
ings to help them understand the key features of adolescent
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development and to develop skills to improve their encounters with
youth.!46

The last ten to fifteen years of juvenile justice reform might be
called the developmental era of juvenile justice.'#” It is an era that
should continue. Any new Commission should insist that juvenile jus-
tice policy and practice comport with the principles of contemporary
developmental and neurological science, including research on the
similarities in adolescent offending across race and class. Children of
color raised in the “slums” are not as different as the racially disparate
arrest data would suggest. A new Commission should ensure that
youth of color are granted the same mitigating benefits of adolescence
as white youth in the juvenile and criminal justice systems. This will be
the Commission’s greatest challenge, as research on implicit racial
bias demonstrates that black youth are often seen as older and more
responsible for their behavior than white youth.!4s

B. Cognitive Science of Implicit Racial Bias

Even without the benefit of recent advances in the study of cogni-
tive bias, the 1965 Commission intuitively understood the impact of
stereotypes, assumptions, and bias on the exercise of police discretion.
Commenting on various sources of officer suspicion in a criminal in-
vestigation, the Commission observed that

a policeman in attempting to solve crimes must employ, in
the absence of concrete evidence, circumstantial indicators
to link specific crimes with specific people. Thus policemen
may stop Negro and Mexican youths in white neighbor-
hoods, may suspect juveniles who act in what the policemen
consider an impudent or overly casual manner, and may be
influenced by such factors as unusual hair styles or clothes
uncommon to the wearer’s group or area.'*®

What the Commission alludes to—in more anecdotal than scien-
tific terms—is the impact of implicit racial bias on the broad range of
discretion that police officers have. The police often make assump-
tions based on physical appearance, demeanor, apparent geographic
incongruity, and adolescent culture and attitudes. As is true with de-
velopmental research, the study of cognitive bias has grown substan-

146 See infra notes 287-88 and accompanying text.

147 Cf. Barry C. Feld, My Life in Crime: An Intellectual History of the Juvenile Court, 17
Nev. L.J. 299, 302 (2017) (referring to the era as the “Kids Are Different” era).

148  See infra notes 158-89 and accompanying text.

149 PrESIDENT’S CoMM’N ON Law ENF'T & ADMIN. OF JUSTICE, supra note 1, at 79.
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tially since the 1960s, especially as it relates to bias in the juvenile and
criminal justice systems. All of us rely on cognitive shortcuts and bi-
ases to sort through the vast amount of information we receive and to
manage the many decisions we must make every day.!'*® Shortcuts al-
low us to filter information, fill in missing data, and categorize people
and information according to cultural stereotypes.!s!

The study of “implicit racial biases” focuses on those cognitive
shortcuts that involve race and include both “unconscious stereotypes
(beliefs about social groups) and attitudes (feelings, either positive or
negative, about social groups).”'2 Implicit bias is often so subtle that
we are generally not aware of it and may act on it reflexively without
realizing it.'> Once stereotypes and biases are subconsciously trig-
gered by environmental stimuli, they may evoke negative judgments
and behaviors that are involuntary and unplanned.'>* As a result, peo-
ple of all races have implicit racial biases that may negatively affect
their behavior, even those who actively support equality, vehemently
reject racism and discrimination, and have positive relationships with
people of other races.'>

The impact of implicit racial bias has been well documented in all
phases of the criminal justice system.!*¢ Researchers have found evi-
dence of implicit racial bias among police officers, potential jurors,
judges, probation officers, prosecutors, defense attorneys, and policy-

150 See generally L. Song Richardson & Phillip Atiba Goff, Self-Defense and the Suspicion
Heuristic, 98 Iowa L. Rev. 293, 297-301 (2012).

151 See id.; see also Jennifer L. Eberhardt et al., Seeing Black: Race, Crime, and Visual
Processing, 87 J. PERsoNaLITY & Soc. PsycHor. 876, 877 (2004).

152 L. Song Richardson & Phillip Atiba Goff, Implicit Racial Bias in Public Defender
Triage, 122 YALE L.J. 2626, 2630 (2013).

153 See Jerry Kang, Denying Prejudice: Internment, Redress, and Denial, 51 UCLA L. REv.
933, 956 (2004); Jerry Kang, Cyber-Race, 113 Harv. L. Rev. 1130, 1145 (2000); Andrea D. Lyon,
Race Bias and the Importance of Consciousness for Criminal Defense Attorneys, 35 SEATTLE U.
L. REev. 755, 759 (2012); L. Song Richardson, Arrest Efficiency and the Fourth Amendment, 95
Minn. L. Rev. 2035, 2043 (2011).

154 See Richardson, supra note 153, at 2043; Richardson & Goff, supra note 152, at 2629-30.

155 See Theodore Eisenberg & Sheri Lynn Johnson, Implicit Racial Attitudes of Death Pen-
alty Lawyers, 53 DEPauL L. Rev. 1539, 1540 (2004); Jeffrey J. Rachlinski et al., Does Uncon-
scious Racial Bias Affect Trial Judges?, 84 NoTRE DAME L. Rev. 1195, 1197 (2009); Richardson,
supra note 153, at 2039; see also Jerry Kang & Mahzarin R. Banaji, Fair Measures: A Behavioral
Realist Revision of “Affirmative Action,” 94 CaLir. L. Rev. 1063, 1072 (2006) (discussing studies
in which African American and Latino test subjects reject racism but still display implicit bias).

156 Implicit bias studies demonstrate that bias against blacks and Hispanics persists even
when study subjects profess a commitment to racial equality. See Jerry Kang, Trojan Horses of
Race, 118 Harv. L. Rev. 1489, 1514 (2005); see also Richardson & Goff, supra note 152, at 2637
(summarizing studies).
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makers.!5” The details of these studies are readily available to any new
Commission. Most important for our discussion of racial disparities
and adolescence, several studies have explored the unique ways in
which implicit racial bias affects perceptions of childhood and adoles-
cent innocence and culpability, predictions about adolescent reoffend-
ing, and recommendations for punishment or treatment after a
juvenile adjudication. In one of the earliest studies, researchers re-
viewed 233 narrative reports written by probation officers in anticipa-
tion of a youth’s disposition in juvenile court.'*® After controlling for

157 See, e.g., Joshua Correll et al., Across the Thin Blue Line: Police Officers and Racial Bias
in the Decision to Shoot, 92 J. PERsoNALITY & Soc. Psycror. 1006, 1009-13, 1015-17 (2007)
(finding that police officers and civilians were more likely to see weapon and elect to shoot black
person in first half of trials of a video-game simulation in which they were confronted with a
black or white person and were instructed to shoot if person was armed or press “don’t-shoot”
button as quickly as possible if the person was unarmed); Eberhardt et al., supra note 151, at 881
(finding study participants quicker to believe an ambiguous object was a weapon when associat-
ing the object with a black face than with a white face); Vanessa A. Edkins, Defense Attorney
Plea Recommendations and Client Race: Does Zealous Representation Apply Equally to All?, 35
L. & Hum. BEHAV. 413, 415 (2011) (summarizing implicit bias research conducted with defense
attorneys); Sandra Graham & Brian S. Lowery, Priming Unconscious Racial Stereotypes About
Adolescent Offenders, 28 L. & Hum. BEHAV. 483, 499 (2004) (demonstrating that police officers
and juvenile probation officers who were primed with image of black adolescent assigned higher
culpability and punishment than those who were not primed); Kurt Hugenberg & Galen V.
Bodenhausen, Facing Prejudice: Implicit Prejudice and the Perception of Facial Threat, 14
PsycHoL. Scr. 640, 642 (2003) (finding that participants with higher levels of implicit bias took
longer to perceive black faces in a movie clip change from hostile to friendly, but not white faces,
and perceived the onset of hostility much earlier for black faces than white faces); Justin D.
Levinson, Forgotten Racial Equality: Implicit Bias, Decisionmaking, and Misremembering, 57
Duke L.J. 345, 347-50, 381 (2007) (finding mock jurors significantly more likely to recall fic-
tional defendant as being aggressive when he was black than when he was white or Hawaiian
and finding judges prone to “stereotype-consistent memory errors,” causing them to remember
facts through a racially biased filter); Justin D. Levinson et al., Guilty by Implicit Racial Bias: The
Guilty/Not Guilty Implicit Association Test, 8 Onio St. J. Crim. L. 187, 189-90 (2010) (finding
evidence of bias that causes judges and jurors to associate black defendants with guilt); Justin D.
Levinson & Danielle Young, Different Shades of Bias: Skin Tone, Implicit Racial Bias, and Judg-
ments of Ambiguous Evidence, 112 W. Va. L. Rev. 307, 310 (2010) (explaining mock jurors
primed with black perpetrator were significantly more likely to find ambiguous evidence to be
indicative of guilt than white perpetrator); Lyon, supra note 153, at 759 (discussing implicit bias
in public defenders); E. Ashby Plant & B. Michelle Peruche, The Consequences of Race for
Police Officers” Responses to Criminal Suspects, 16 PsycroL. Scr. 180, 182 (2005) (finding police
officers initially more likely to mistakenly shoot unarmed black suspects than unarmed white
suspects in a simulated study but, over time, shifted from a liberal bias toward shooting in early
trials to a more conservative response in later trials involving both black and white suspects);
Rachlinski et al., supra note 155, at 1221 (finding both black and white judges displayed link
between their bias in an Implicit Association Test and their judgments regarding individual de-
fendants of different races).

158 George S. Bridges & Sara Steen, Racial Disparities in Official Assessments of Juvenile
Offenders: Attributional Stereotypes as Mediating Mechanisms, 63 Am. Soc. Rev. 554, 557-84
(1998).
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the severity of the youth’s current and past criminal behavior, re-
searchers found that probation officers were significantly more likely
to attribute crime to internal personality causes, such as lack of re-
morse, lack of cooperation with the probation officer, and failure to
take the proceedings seriously, when a black youth was involved
rather than when a white youth was involved.'* Those same probation
officers were more likely to attribute crime to external influences,
such as dysfunctional families, drug and alcohol use, difficulties at
school, and the influence of delinquent peers, when white youth were
involved.!®® Probation officers were also much more likely to view
black youth as prone to criminal behavior in the future and to recom-
mend sentences longer than the sentencing guideline range.!¢!

A few years later, researchers tested the endurance of beliefs
about adolescents’ diminished culpability in the face of stereotypes
that African-American youth are “violent, aggressive, dangerous, and
possess adult-like criminal intent.”'%? To examine this question, re-
searchers conducted two studies—one with police officers and one
with probation officers—to study the impact of key decisionmakers’
unconscious racial stereotyping on their perceptions of adolescent cul-
pability, deserved punishment, and likely recidivism.'®* The research-
ers asked participants to read a vignette of a crime allegedly
committed by a youth and rate the youth based on traits relating to
their culpability, blameworthiness, and expected recidivism.'** Al-
though none of the participants received information about the race
of the youth in the vignettes, some participants were primed with a
series of words commonly associated with black Americans.'*> Consis-
tent with the researchers’ predictions, police officers who were primed
with words about black Americans perceived the young offenders to
be less immature (i.e., more “adult-like”) and more responsible for
their behavior than did officers who were not primed with race.!6
Similarly, probation officers who were primed with words about black
Americans judged the alleged offender to be less immature, more vio-

159 Id. at 563-64.

160 Id. at 561, 563.

161 Id. at 563-64.

162 Graham & Lowery, supra note 157, at 485, 494, 499 (hypothesizing that widely held
stereotypes about black youth would supersede shared cultural beliefs that adolescence is a “de-
velopmental period characterized by vulnerability, malleability, and immaturity in judgment”).

163 Id. at 487.

164 Id. at 487, 490, 495.

165 [d.

166 Id. at 493.
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lent, more culpable, more likely to reoffend, and more deserving of
punishment.'” In both instances, the participants ultimately endorsed
harsher punishment for youth perceived to be more violent and culpa-
ble.'s8 These outcomes were consistent across the ethnicity and gender
of each participant and persisted even when the decisionmakers con-
sciously desired to avoid prejudice.'®®

In 2012, researchers studied the impact of race on public support
for severe sentences such as life without the possibility of parole for
youth under age eighteen.!”” To measure the extent to which the pub-
lic believed that youth who commit serious crimes should be consid-
ered less blameworthy than adults who committed the same crime,
researchers provided participants with a factual summary of a recent
Supreme Court case involving a violent youth offender along with in-
formation in support of and in opposition to life without parole
sentences for youth in nonhomicide cases.!”* Specifically, participants
read about a fourteen-year-old male with seventeen prior convictions
on his record who brutally raped an elderly woman.!”? In half of the
case summaries, researchers manipulated the race of the offender
from black to white.'”> Even when controlling for the participant’s po-
litical ideology and evidence of racial bias, researchers found that
study participants were more likely to favor harsher sentences, such as
life without the possibility of parole, when they believed the offender
was black than when believed the offender was white.!7*

In perhaps one of the most comprehensive and revealing studies
of all, a team of researchers conducted a series of four experiments
with university students and police officers to examine the perceived
ages and levels of culpability of black, Latino, and white boys given a
variety of felony and misdemeanor offenses.!”> The researchers found
that study participants perceived black boys as older and less innocent
than white boys of the same age, especially among participants who

167 Id. at 496.

168 Id. at 493, 496.

169 Id. at 499.

170 See Aneeta Rattan et al., Race and the Fragility of the Legal Distinction Between
Juveniles and Adults, 7 PLoS ONE 1, 2 (2012).

171 See id. at 2 (citing Transcript of Oral Argument, Sullivan v. Florida, 129 S. Ct. 2157
(2010) (No. 08-7621)).

172 Id.

173 See id. at 2.

174 [d. at 2, 4 (reporting the results of 735 white American study subjects who are over-
represented in jury pools, the legal field, and the judiciary).

175 Phillip Ateeba Goff et al., The Essence of Innocence: Consequences of Dehumanizing
Black Children, 106 J. PERsONALITY & Soc. PsycHoL. 526, 529-35 (2014).



1632 THE GEORGE WASHINGTON LAW REVIEW [Vol. 86:1604

more readily associated black boys with apes.!’¢ In one pair of experi-
ments, researchers first showed university students, and then police
officers, a series of photographs of white, black, and Latino males be-
tween ages ten and seventeen along with a description of a felony or
misdemeanor crime.'”” The participants were asked to estimate the
age of each child and answer a series of questions related to the “sus-
pect’s” culpability for the offense.!”® The university and law enforce-
ment participants perceived black youth felony suspects as 4.53 and
4.59 years older, respectively, than they actually were, meaning that
black boys thirteen-and-a-half years old could be misperceived as
eighteen-year-old legal adults.'” Study participants also perceived ad-
olescent black felony suspects as significantly more culpable than
white or Latino felony suspects for the identified crime.!s® Further
nuancing their inquiry, researchers asked students and officers to take
a “dehumanizing” implicit association test to determine the extent to
which the officers associated black men with apes.!8! This experiment
found that the more readily participants implicitly associated black
men with apes, the higher their age misperceptions and culpability rat-
ings were for black suspects.!s? In their final experiment, researchers
found that the more officers implicitly associated black men with apes,
the more frequently they had used force against black children rela-
tive to children of other races throughout their career.!s?

Research has confirmed similar public perceptions of black
girls.’s* In 2017, researchers surveyed 325 adults to determine
“whether adults assign Black girls qualities that render them more like
adults—and less innocent—than their white peers.”'$> Participants
were randomly assigned to answer either a questionnaire that asked
about their perceptions of black girls or about their perceptions of
white girls.'8¢ As survey responses revealed, participants viewed black
girls—especially in the age range of five to fourteen—as more likely

176 Id. at 540.

177 Id. at 530, 533.

178 Id.

179 Id. at 532, 534.

180 Id. at 532, 534.

181 Id. at 534.

182 Id. at 532, 535.

183 Jd. at 535, 536.

184 See ReEBEccA EPSTEIN ET AL., GIRLHOOD INTERRUPTED: THE ERASURE OF BLACK
GirLs’ CHILDHOOD (2017), https://www.law.georgetown.edu/poverty-inequality-center/wp-con
tent/uploads/sites/14/2017/08/girlhood-interrupted.pdf [https://perma.cc/YTF3-6B3D].

185 Id. at 7.
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to appear and behave older than their stated age, more knowledgea-
ble about adult topics, including sex, and more likely to take on more
adult roles and responsibilities than would be expected for girls of
their age.!8” Researchers refer to this phenomenon as the “adultifica-
tion” of black youth.'s® Results confirming that adults view black girls
as less innocent and more adult-like than their white peers help ex-
plain racial disparities in school discipline and juvenile court referrals,
as well as the more punitive treatment of black girls in the juvenile
justice system.!s°

Collectively, this body of research demonstrates the profound im-
pact of racial bias on juvenile justice policy, public tolerance for ado-
lescent misconduct, and sentencing outcomes for children of color.
Even in an era guided by extensive developmental research and
strong public support for claims that children should be held less re-
sponsible for their actions and are capable through natural develop-
ment and rehabilitation to desist from adolescent delinquency,!*°
society has been consistently unwilling to grant black boys and girls
the same leniency as other children. While judges and politicians may
forgive or excuse white youth for their reckless indiscretions, key deci-
sionmakers are more likely to hold black youth fully culpable for their
conduct and deprive them of the special benefits and special consider-
ations for youth.'”!

C. Procedural Justice: Black Youths’ Responses to Racial Injustice

Racial disparities in the criminal justice system should be of criti-
cal concern in any society committed to principles of fairness and eq-
uity, but racial disparities and other perceived injustices implicate
more than principle. They also undermine public safety. In one of its

187 Id. at 8.

188 Id. at 2.

189 Id. at 9-13.

190 See Laurence Steinberg et al., Are Adolescents Less Mature Than Adults? Minors’ Ac-
cess to Abortion, the Juvenile Death Penalty, & Alleged APA “Flip-Flop,” 64 Am. PsycHoL. 583,
593 (2009).

191 See Kareem L. Jordan & Tina L. Freiburger, Examining the Impact of Race and Ethnic-
ity on the Sentencing of Juveniles in the Adult Court, 21 Crim. Just. PoL’y REv. 185, 194-97
(2010); Brooke Donald, Stanford Psychologists Examine How Race Affects Juvenile Sentencing,
Stan. News (May 24, 2012), http:/news.stanford.edu/news/2012/may/race-juvenile-offenders-
052412.html [https://perma.cc/686A-73ST] (quoting Aneeta Rattan, lead author of the Stanford
study); see also Nicholas Espiritu, (E)racing Youth: The Racialized Construction of California’s
Proposition 21 and the Development of Alternate Contestations, 52 CLeEv. St. L. REV. 189,
199-201 (2005) (linking perception of violent crime as primarily perpetuated by youth of color
and the passage of Proposition 21 in California, which made it possible to transfer youth as
young as fourteen to adult court).
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most insightful observations, the 1965 Commission noted that “[t]he
slum dweller may not respect a law that he believes draws differences
between his rights and another’s, or a police force that applies laws so
as to draw such differences; he does recognize the law’s duty to deal
with law-breakers, and he respects the policeman who does so with
businesslike skill and impartiality.”*> The Commission was particu-
larly aware of the impact of perceived police discrimination on the
attitudes and responses of youth:

Naturally, the adolescents involved are aware of . . . police
distinctions. They are at a notoriously sensitive age and are
ready to see themselves as victims of police harassment. In
the words of one boy: “Them cops is supposed to be out
catching criminals. They ain’t paid to be looking after my
hair!” When boys are actually stopped by policemen, their
own attitudes and their demeanor appear often to play a part
in what happens next. Some observers have suggested that
those who act frightened, penitent, and respectful are more
likely to be released, while those who assert their autonomy
and act indifferent or resistant run a substantially greater risk
of being frisked, interrogated, or even taken into custody.'”?

These observations preceded a body of empirical research on
procedural justice and the legal socialization of children that would
follow twenty-five years later.'** Because adolescence is a critical time
during which youth form their own beliefs and norms about the law
and legal institutions, youths’ perceptions of fairness and justice dur-
ing adolescence may have a substantial impact on their willingness to
obey the law as they transition into adulthood.'> As intuited by the
1965 Commission, youth are particularly sensitive to issues of fairness
and respect,'*® and negative experiences and negative attitudes youth
acquire about the police during childhood and adolescence have a
lasting effect on adults’ opinions about police.'”” Legal socialization is
the process by which individuals come to understand and appreciate

192 PrRESIDENT’S CoMM’N ON Law ENF'T & ADMIN. OF JUSTICE, supra note 1, at 60.

193 [d. at 79.

194 See Tom R. TYLER, WHY PEOPLE OBEY THE Law (1990) (providing some of the earliest
research on procedural justice).

195 Jeffrey Fagan & Tom R. Tyler, Legal Socialization of Children and Adolescents, 18 Soc.
Just. REs. 217, 220 (2005).

196 Jennifer L. Woolard et al., Anticipatory Injustice Among Adolescents: Age and Racial/
Ethnic Difference in Perceived Unfairness of the Justice System, 26 BEnav. Sci. & L. 207, 209
(2008).

197 Fagan & Tyler, supra note 195, at 218-19; Lyn Hinds, Building Police-Youth Relation-
ships: The Importance of Procedural Justice, 7 YouTH JusT. 196 (2007).
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the law, the institutions that create those laws, and the people who
enforce those laws.!”® Effective socialization occurs when youth de-
velop a healthy respect for legal authority and internalize the social
norms that prohibit illegal behavior.'®® Young people come to respect
the law over time through a series of fair and “procedurally just” so-
cial interactions with legal authorities.?® When authorities enforce
rules and make decisions fairly, young people are more likely to coop-
erate with those authorities and obey their rules.>!

Studies involving police have found a strong correlation between
youths’ perceptions of police legitimacy and self-reported compliance
with the law.22 The more youth perceive police to behave fairly, the
more likely they are to view the police as legitimate, the less cynical
they are likely to be about the laws, and the more likely they are to
comply with the rules.2* Thus, in the long run, fair and equitable po-
licing enhances public safety, while racially disparate and arbitrary po-
licing tends to erode law and order. Similarly, youth who experience
the decisionmaking process in juvenile and criminal courts as fair and
respectful are more likely to believe in the legitimacy of the law and,
in turn, are less likely to reoffend.?** In one recent study, researchers
found that perceptions of procedural justice and legitimacy were in-
versely associated with self-reported recidivism among youth on pro-
bation over and beyond well-established risk factors for delinquency,
such as peer offending, substance abuse, and psychopathy.2>

These studies should frame any contemporary analysis of criminal
and juvenile justice reform. Racial justice is important not only to ad-
vance the system’s goals related to fairness, but also to reduce youth
crime and improve public safety. As youth of color continue to per-
ceive policing, courts, and corrections as biased and unfair, they have

198 Fagan & Tyler, supra note 195, at 220.

199 Rick Trinkner & Ellen S. Cohn, Putting the “Social” Back in Legal Socialization: Proce-
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the short term but did not persist in the long term, likely due to instability of youths’ opinions
over time and youths’ tendency to focus on the present).
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little incentive to obey the law and cooperate with the rehabilitative
efforts of the juvenile courts.

III. RECOMMENDATIONS

At this moment, the National Criminal Justice Commission Act
of 20172%¢ awaits further congressional action. Senator Gary Peters
first introduced the Act in the Senate on March 8, 2017, and it was
referred to the Senate Judiciary Committee on the same date.?*” The
bill remains in committee. Representative Theodore Deutch intro-
duced two versions of a related bill in the House, the first on March
17, 2017, and the second on March 31, 2017. The latter version was
identical to the Senate bill and also entitled the National Criminal Jus-
tice Commission Act of 2017.2°8 Both House versions were referred to
the Subcommittee on Crime, Terrorism, Homeland Security, and In-
vestigations, where they remain. It is not clear when, or whether, Con-
gress will move on these provisions. What is clear is that Senator
Peters and his bipartisan cosponsors were right about the need for a
new Commission. Given the shortcomings of the 1965 Commission’s
report and all that we have learned since, it is time for a comprehen-
sive review of the criminal justice system and a thorough analysis of
the nature, scope, and source of racial inequities in all aspects of the
system. A new Commission must explicitly embrace the elimination of
racial inequities as one of its core objectives and be intentional not
only about eliminating the broader social discrimination that contrib-
utes to racial disparities in the system, but also about eliminating un-
fairness in the administration of criminal justice itself.

In furtherance of these objectives, a new Commission must thor-
oughly investigate the sources of disparity in criminal justice out-
comes, including bias among key decisionmakers and inherent biases
in the laws that undergird the system. With the benefit of fifty years of
comprehensive arrest and crime data and a growing body of research
on cognitive racial bias, adolescent development, and procedural jus-
tice, a new Commission will be well positioned to develop a robust
and meaningful continuum of recommendations to eliminate unfair-
ness in the system.

Following the 1965 Commission’s lead, a new Commission must
engage the entire community in the work of reform. In its seventh
objective, the first Commission noted that “individual citizens, social-

206 S. 573, 115th Cong. (2017).
207 Id.
208 H.R. 1886, 115th Cong. (2017); H.R. 1607, 115th Cong. (2017).
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service agencies, universities, religious institutions, civic and business
groups, and all kinds of governmental agencies at all levels” should be
involved in planning and executing changes in the criminal justice sys-
tem.2” To that end, the Commission crafted recommendations for
public and private entities, community-based coalitions and nongov-
ernmental organizations, and federal, state, and local governments, as
well as local communities. The Commissioners called for both social
and legal reforms and sought changes in practice and procedure.

The recommendations in this Article are intentionally broad.
They provide a framework upon which a new Commission can build.
Each of the recommendations will require research, expert advice,
and a review of best practices. These recommendations also focus spe-
cifically on the unique interplay between race, adolescence, and the
court system. Although a new Commission will necessarily be con-
cerned with eliminating discrimination and disparity for youth and
adults, this Article focuses on youth as an entry point into reform. Not
only did youth crime factor heavily into the 1967 Report, but, as dis-
cussed above, research also shows that fairness and equity have a sig-
nificant impact on adolescents’ willingness to obey the law when they
become adults. By focusing on fairness in the administration of juve-
nile justice, we have a lot to gain in both racial equity and public
safety. Moreover, many, if not most, of the recommendations offered
below will apply across the juvenile and criminal courts.

The recommendations that follow are organized loosely into four
domains: (a) data collection, (b) legislative reform, (c) stakeholder re-
sponsibilities, and (d) community education. Of course, as the 1967
Report rightly concluded, criminal justice reform must be accompa-
nied by structural and institutional reforms in other key social do-
mains, such as education, employment, and housing.?'¢

A. Data Collection and Federal Oversight

The importance of accurate, nuanced, and longitudinal data can-
not be overstated. As evident from the disastrous legislative backlash
after the 1990s superpredator scare, incomplete data and faulty pre-
dictions based on high-profile incidents of violence or brief, time-lim-
ited upticks in crime produce ineffective responses to crime and
increase recidivism. Research on the effects of youth incarceration re-
veal that the draconian law-and-order responses to adolescent offend-
ing have done little, if anything, to reduce recidivism. A number of

209 PRESIDENT’S COMM'N ON Law ENF'T & ADMIN. OF JUSTICE, supra note 1, at xi.
210 [d. at v.
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state-based studies since the mid-1990s have shown that youth who
have been incarcerated are no less likely, and in some cases are more
likely, to reoffend than those who were sentenced to community-
based alternatives.?!’ In some states, youth who served longer
sentences in confinement showed little or no decrease in rates of rear-
rest compared to those who served shorter sentences.?'? At least one
study found that incarcerated youth were more likely to commit
“homicide, violent crime, property crime and drug crimes” than their
peers who were never incarcerated.?!3

As noted in Part I, although the 1965 Commission emphasized
the need for statistical research, it did not recommend that researchers
track racial disparities at key decision points in the juvenile and crimi-
nal justice systems.?’* A new Commission should not only review ex-
isting data on historical trends in arrest and court processing but also
recommend that all stakeholders track outcomes by race at every
stage of the system, from arrest and diversion through sentencing and

211 See, e.g., ToNy FABELO ET AL., CLOSER TO HOME: AN ANALYSIS OF THE STATE AND
LocaL Impact oF THE TExAs JUVENILE JUSTICE REFORMS 53-57 (2015), https://csgjusticecenter
.org/wp-content/uploads/2015/01/texas-JJ-reform-closer-to-home.pdf [https://perma.cc/384X-
KKVE] (finding that youth who had served time in Texas state-run facilities were more than two
times more likely to be reincarcerated than those who were on probation in the community and
finding in a multivariate analysis controlling for forty-one variables including demographics,
school outcomes, gang affiliation, living situation, and prior offenses, that incarcerated youth
were twenty-one percent more likely to be rearrested within one year than similarly situated
youth who had been disposed to community supervision); Brent B. Benda & Connie L. Tollett,
A Study of Recidivism of Serious and Persistent Offenders Among Adolescents, 27 J. CRIM. JUST.
111 (1999) (discussing study of Arkansas’ incarcerated youth finding that incarceration was most
significant factor for predicting recidivism and the odds of recommitment to the Department of
Youth Services (“DYS”) increased 13.5 times when the juvenile had a prior commitment in
DYS); Thomas A. Loughran et al., Estimating a Dose-Response Relationship Between Length of
Stay and Future Recidivism in Serious Juvenile Offenders, 47 CRIMINOLOGY 699, 722-23 (2009),
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC2801446 [https://perma.cc/254T-QUM7] (finding
youth sentenced to custodial settings in Maricopa County, Arizona, and Philadelphia County,
Pennsylvania, were no less likely to reoffend than youth who remained at home on probation);
Mulvey et al., supra note 127, at 471 (finding that youth who offended least (i.e., low-risk) before
custodial placement were more likely to reoffend after placement); Anna Aizer & Joseph J.
Doyle, Jr., Juvenile Incarceration, Human Capital and Future Crime: Evidence from Randomly-
Assigned Judges 22 (Nat’l Bureau of Econ. Research, Working Paper No. 19102, 2013), http://
www.nber.org/papers/w19102 [https://perma.cc/6XQ7-AC4J] (discussing MIT study of 35,000
former Chicago public school students finding that youth who were incarcerated were sixty-
seven percent more likely to be in jail again by the age of twenty-five than similar offenders who
did not go to prison).

212 See, e.g., Loughran et al., supra note 211, at 702 (studying youth who were incarcerated
for three to thirteen months and finding that youth who were sentenced to longer stays showed
little or no decrease in rates of rearrest compared to those sentenced to shorter stays).

213 Aizer & Doyle, supra note 211, at 22.

214 See supra Section L.A.
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postdisposition proceedings, such as revocation of probation. Data
collection is critical to validate anecdotal claims of discrimination,
help decisionmakers identify the sources of disparity, and aid in the
search for solutions.

Beyond traditional data collection within the system, the Com-
mission should also review existing youth violence and youth risk self-
report data and engage with experts from the University of Michigan
and the Centers for Disease Control and Prevention, who have been
tracking youths’ involvement in risky and delinquent behavior for
over forty years.?'> In two major youth self-report studies, researchers
determined that white youth engage in dangerous risk-taking behav-
ior, such as drunk driving,>'® drug use,?'” and bringing a weapon to
school,>'® at the same or higher levels than black or Hispanic youth.
Self-report data provides an important response to claims that racial
disparities at arrest are attributable solely to higher rates of offending
among youth of color.

Although juvenile justice falls largely within the purview of state
and local governments that are best equipped to understand the
unique cultural and demographic needs of their youth population,
there is an important role for the federal government to play. Most
important, the federal government can provide financial incentives to
drive data collection. Racial disparity in the juvenile justice system
gained congressional attention in 1988 in response to pressure from
state advisory groups concerned about disparities in the confinement
of youth of color.2”® To address these inequities, improve outcomes for
youth, and enhance public safety, Congress amended the Juvenile Jus-
tice and Delinquency Prevention Act (“JJDPA”) of 1974 by offering
funding to states that would take action to decrease the disproportion-

215 See JOHNSTON ET AL., supra note 132, at 1; High School YRBS, supra note 132.

216 High School YRBS, supra note 132 (select “Unintentional Injuries and Violence”; select
“Drove when they had been drinking alcohol”; then select year 2013 and column variable
“Race”) (indicating the percentage of students who drove when drinking alcohol: white, 10.4%;
black, 6.2%; Hispanic, 6.2%).

217 See JOHNSTON ET AL., supra note 132, at 36 (“In 12th grade, of the three racial/ethnic
groups, [w]hites tend to have the highest rates of use on a number of drugs, including marijuana,
hallucinogens, LSD specifically, hallucinogens other than LSD, salvia, narcotics other than her-
oin, OxyContin specifically, Vicodin specifically, amphetamines, Ritalin specifically, Adderall
specifically, sedatives (barbiturates), tranquilizers, alcohol, getting drunk, cigarettes, and smoke-
less tobacco.”).

218 See High School YRBS, supra note 132 (select “Unintentional Injuries and Violence”;
select “Carried a weapon on at least 1 day”; then select year 2009 and column variable “Race”)
(indicating the percentage of students who carried a weapon at least one day: white, 18.6%;
black, 14.4%; Hispanic, 17.2%; multiracial, 17.9%; Asian, 8.4%; American Indian, 20.7%).

219 Marrus & Seeratan, supra note 116, at 448-54.
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ate confinement of youth of color in pre- and postadjudication juve-
nile justice facilities.?? Additional amendments in 1992 and 2002
reinforced Congress’s commitment to reform by making the issue of
disproportionate minority confinement a core requirement of the
JIDPA, tying states’ eligibility for funding to the states’ compliance
with the core requirements and expanding funding and data collection
from disproportionate minority confinement to disproportionate mi-
nority contact.??!

This latter amendment required states to collect data at all points
of the juvenile justice system, not just at the points of confinement.???
Key decision points include arrest, referral to court, diversion, secure
detention, charging, adjudication, probation supervision, secure con-
finement, and transfer to adult court.

Continued authorization, adequate funding, and the reinforce-
ment of the core principles of the JJDPA should be a high priority in
any contemporary criminal justice reform agenda. The JIDPA was
most recently reauthorized on August 1, 2017, with the Senate passage
of the Juvenile Justice and Delinquency Reauthorization Act of
201722 following a decade-long delay after its expiration in 2007.22*
Similar legislation, the Juvenile Justice Reform Act of 2017, passed in
the House on May 24, 2017.2>° Given its renewed attention to racial
disparities in the juvenile justice system, the JJDPA Reauthorization
Act received strong support from civil rights organizations such as the
NAACP.2*¢ Going forward, funding incentives should favor commu-
nity-based alternatives to incarceration and reinforce state require-
ments to collect data and develop strategies to reduce
disproportionate minority contact as a core requirement of the
JJDPA.

220 Juvenile Justice and Delinquency Prevention Act of 1974, Pub. L. No. 93-415, 88 Stat.
1109 (1974); Hemo1 M. HsiA ET AL., U.S. DEP’T OF JUSTICE, DISPROPORTIONATE MINORITY CON-
FINEMENT: 2002 UppaTE (2004), http://www.ncjrs.gov/pdffiles1/0jjdp/201240.pdf [https://perma
.cc/66DV-HZY7].

221 For a comprehensive review of the treatment of disproportionate minority confinement
or contact in the JJDPA, see Marrus & Seeratan, supra note 116, at 448-54.

222 ]d. at 449-50.

223 Juvenile Justice and Delinquency Prevention Reauthorization Act of 2017, S. 860, 115th
Cong. (2017).

224 Marrus & Seeratan, supra note 116, at 449.

225 Juvenile Justice Reform Act, H.R. 1809, 115th Cong. (2017).

226 Reauthorization of Juvenile Justice Legislation Passes Another Big Hurdle!, NAACP
(Aug. 4, 2017), http://www.naacp.org/latest/reauthorization-juvenile-justice-legislation-passes-an
other-big-hurdle [https://perma.cc/ALSN-ZDXX].
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B. Legislative Reforms: Rethinking the Criminal Law

While data collection helps researchers understand the ways in
which bias affects individual decisionmakers at key decision points in
the system,??” researchers pay considerably less attention to the ways
in which the laws themselves define crime and delinquency in racially
biased and developmentally inappropriate ways. A new Commission
should work with experts to identify laws that either implicitly or ex-
plicitly criminalize normal adolescent behavior among youth of color.
The Commission should also engage advocates who have been think-
ing about how to use the law prospectively to limit racial discrimina-
tion among system actors and assess the impact of any new legislation
on youth of color. The NAACP, for example, has developed a toolkit
for local advocates interested in adopting antiprofiling legislation,??®
and the Sentencing Project has provided extensive guidance on racial
impact statements.?>

1. Decriminalizing Normal Adolescent Behavior

Ironically, one of the central debates that stalled the reauthoriza-
tion of the JJDPA was congressional debate over the treatment of
youth who engage in status offenses such as skipping school, running
away, breaking curfew, and possessing or using alcohol, which are
only crimes if committed by a minor.>*° As the original drafters of the
1974 JJIDPA understood and as research later confirmed, best practice
advises against incarcerating youth for these behaviors. Nonetheless,
some senators insisted for years that an exception be permitted for the
incarceration of youth who commit status offenses in violation of a
“valid court order.”?*! Thus, when a judge specifically orders a child to
abide by a curfew, the judge may incarcerate the youth for failing to
comply.

Consistent with best practice, any new or amended legislation
should eliminate the valid court order exception and prohibit incarcer-

227 See supra notes 150-91 and accompanying text.

228 See NAACP, Born Suspect 10 (2014), https://www.naacp.org/wp-content/uploads/
2018/07/Born_Suspect_Report_final_web.pdf [https:/perma.cc/SMVN-4FGM].

229 See Nicole D. Porter, Racial Impact Statements, SENT’G Prosect (Dec. 1, 2014), https://
www.sentencingproject.org/publications/racial-impact-statements  [https://perma.cc/SHZS-
BSB4].

230 Bill Myers, Advocates Focus on Conference Committee After JIDPA Reauthorization
Passes Senate, Juv. Just. INFO. EXCHANGE (Aug. 2, 2017), http://jjie.org/2017/08/02/advocates-
focus-on-conference-committee-after-jjdpa-reauthorization-bill-passes-senate [https://perma.cc/
3AKL-ZEL7].

231 [d.
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ation for status offenses.?*> The Commission should also consult with
state leaders and community advocates in Texas who led efforts to
decriminalize truancy altogether and provide recommendations on
how states can positively intervene in such behaviors without involv-
ing the justice system.?*> Advocates convinced state leaders to repeal
the state’s longstanding truancy law after highlighting data from a
Texas Appleseed study revealing that criminal prosecutions, fines, and
incarceration had a disproportionate impact on low-income Hispanic,
black, and disabled students and were more harmful than effective in
improving school attendance.?**

Equally if not more important, the new Commission should advo-
cate for the decriminalization of certain adolescent behaviors on
school grounds and in school-related activities.?*> Considering the de-
velopmental research on normal adolescent impulsivity, peer influ-
ence, and risk-taking discussed in Section II.A,»¢ states might
decriminalize or severely limit law enforcement responses to adoles-
cent behaviors such as disorderly conduct, trespass, simple drug pos-
session, disregard of police commands, petty thefts, school fights that
do not involve serious injuries to others, and adolescent aggressive
speech, including profanity and threats. Commissioners might consult
with leaders in Clayton County, Georgia, or Birmingham, Alabama,
who developed school offense protocols to reduce the number of
school-based arrests and referrals to juvenile courts for low-level mis-
demeanor conduct.?®” Following these new protocols, Clayton County
was able to reduce its school-based referrals by more than seventy

232 The House passed the Juvenile Justice Reform Act of 2017, H.R. 1809, 115th Cong.
(2017), on May 23, 2017. Reauthorization of Juvenile Justice Legislation Passes Another Big Hur-
dle!, supra note 226. The Senate passed a related bill entitled Juvenile Justice and Delinquency
Prevention Reauthorization Act of 2017, S. 860, 115th Cong. (2017), on August 1, 2017 (with two
amendments from what the Judiciary Committee had proposed). Because the Senate version still
contains the valid court order exception, it will need to be reconciled in conference with the
House version of the bill. See Juvenile Justice and Delinquency Prevention Reauthorization Act,
S. 860, 115th Cong. § 205(b)(15)(Q)(iii)(II) (2017). The Senate sent notice of their action (i.e.,
passing the bill and copy of what they passed) to the House. Actions: S.860-115th Congress
(2017-2018), CoNGREss.GOV, https://congress.gov/bill/115th-congress/senate-bill/860/all-actions?
overview=closed#tabs [https://perma.cc/C6C9-JFHA]. It was marked as “received in the house”
on August 4, 2017, and remains “held at desk.” Id.

233 Texas Decriminalizing Students’ Truancy, USA Topay (June 20, 2015, 6:16 PM), https://
www.usatoday.com/story/news/nation/2015/06/20/texas-truancy-absent-students-criminalized/290
47285 [http://perma.cc/NZQ9-63WL].

234 Jd.

235 Henning, supra note 62, at 444.

236 See supra notes 128-41 and accompanying text.

237 For a discussion of school offense protocols, see Henning, supra note 62, at 444-45.
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percent between 2004 and 2010.238 It reduced the referral of African
American youth by forty-six percent.??® Other recommendations
might include the decriminalization of low-level drugs, such as mari-
juana, that contribute to the disproportionate arrests of youth of
color. The Commission might follow the lead of jurisdictions like the
District of Columbia that have legalized simple possession of mari-
juana for adults and decriminalized it for youth by making it a civil
violation instead of a criminal offense punishable by incarceration.?4

Beyond the school, the Commission should target state and local
ordinances that explicitly ban dress commonly associated with hip-hop
culture or with children of color. In the last decade, several cities
across the country have made it a crime to wear saggy, baggy, or
droopy pants.>*! Offenders who violate these provisions often face
fines and community service obligations, in addition to the stigma of
being arrested and ordered to conform to traditional dress norms. In
the face of public pressure from organizations like the NAACP and
constitutional challenges from legal advocates, some judges and legis-
lators have rescinded these laws or found them unlawful.242 Yet, the

238 [d.

239 Heather Cobb, Separate and Unequal: The Disparate Impact of School-Based Referrals
to Juvenile Court, 44 Harv. Crv. Rts.-Crv. LiBerTies L. ReEv. 581, 592 (2009).

240 See, e.g., 62 D.C. Reg. 880 (Jan. 23, 2015) (Legalization of Possession of Minimal
Amounts of Marijuana for Personal Use Initiative of 2014, D.C. Law 20-565); 61 D.C. Reg. 3482
(April 4, 2014) (Marijuana Possession Decriminalization Amendment Act of 2014, D.C. Law 20-
305). Of note, when decriminalizing the possession of small amounts of marijuana, the District of
Columbia took further steps to minimize the disproportionate impact that marijuana use has had
on youth of color by (1) legislating that neither the odor of marijuana nor the possession of an
ounce or less of marijuana alone, or together, would constitute reasonable articulable suspicion
of a crime; (2) restricting when marijuana use can result in the revocation of probation or com-
munity placement; and (3) limiting the District’s ability to impose additional penalties for mari-
juana possession or use other than those explicitly outlined in the statute. See 61 D.C. Reg. 3482
(April 4, 2014).

241 Jessica Higa & John-Michael Seibler, Wearing Sagging Pants Just Became Illegal in An-
other Town. It’s a Low Blow., DALY SiGNAL, July 19, 2016, http://dailysignal.com/2016/07/19/
wearing-sagging-pants-just-became-illegal-in-another-town-its-a-low-blow  [https://perma.cc/
N6QH-A464]; Baggy Pants Law Will Fine Offenders in Louisiana Parish, HurrPost (Apr. 14,
2013, 1:13 PM), https://www.huffpost.com/entry/baggy-pants-law-fine-louisiana_n_3080851
[https://perma.cc/E88Q-96ULY]; Saggy Pants Ban at Chicago Public Schools? Aldermen Push for
Uniforms, HurrPost (May 31, 2014, 1:40 PM), https://www.huffingtonpost.com/2012/05/31/
saggy-pants-ban-at-chicag_n_1559248.html [https://perma.cc/FKV4-VJAA].

242 Florida City Repeals Saggy Pants Ordinance After Legal Threat from NAACP, CBS
Tampa Bay (Sept. 17,2014, 8:30 AM), http://tampa.cbslocal.com/2014/09/17/florida-city-repeals-
saggy-pants-ordinance-after-legal-threats-from-naacp [https://perma.cc/FJS8-W4R9]; John
Pertzborn, City of Collinsville Repeals ‘Sagging Pants’ Ordinance, FOX 2 NeEws (Sept. 13, 2017,
9:31 AM), http:/fox2now.com/2017/09/13/city-of-collinsville-repeals-sagging-pants-ordinance
[https://perma.cc/ AM44-5JBS].
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number of cities adopting these provisions continues to grow, with
Timmonsville, South Carolina, passing such legislation in 2016>** and
Augusta, Georgia, city leaders considering such legislation in 2017.24

2. Racial Impact Statements

Even when a law is racially neutral on its face, it may carry un-
foreseen consequences. Racial impact statements are a tool
lawmakers can use to evaluate the potential racially disparate conse-
quences of a law before adopting or implementing it.2+> Racial impact
statements function similarly to fiscal and environmental impact state-
ments and contain statistical forecasts of a proposed law’s effects on
populations by race.?*¢ Once presented with the facts, lawmakers may
be able to rewrite the legislation to eliminate the disparate impact on
minorities. Given that laws, particularly sentencing laws, are easier to
modify prior to implementation rather than retroactively, racial im-
pact statements are particularly useful in the criminal and juvenile jus-
tice context.>#” Jowa, Connecticut, and Oregon have already passed
legislation requiring racial impact statements when considering crimi-
nal justice policies, and the Minnesota Sentencing Guidelines Com-
mission routinely produces racial impact statements, although it is not
required to do so by law.*® Arkansas, Florida, Maryland, Mississippi,
Texas, and Wisconsin have also introduced legislation to adopt racial
impact statements.?*

Any state committed to reducing the disproportionate number of
youth of color in the juvenile justice system should consider partner-
ing with third-party agencies, such as sentencing commissions, depart-
ments of corrections, and fiscal agencies, to produce racial impact
statements.?’° The federal government, twenty-one states, and the Dis-
trict of Columbia already have sentencing commissions likely capable
of producing racial impact statements given the databases of statistics

243 Higa & Seibler, supra note 241.

244 Jason Raven & Britneé McCoy, Commission Hears Support on Possible Sagging Pants
Ordinance, NEws 12 WRDW (Apr. 18, 2017, 7:58 PM), http://www.wrdw.com/content/news/
Commissioner-wants-to-crack-down-on-sagging-pants-419088874.html [https:/perma.cc/NV6G-
W8JIV].

245 Porter, supra note 229.

246 Marc Mauer, Racial Impact Statements: Changing Policies to Address Disparities, 23
Crim. JusT. 16 (2009).

247 Id.

248 Porter, supra note 229.

249 Jd.

250 See Mauer, supra note 246, at 19.
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they keep.?>! Many state and federal corrections agencies also keep
sophisticated datasets that could help predict changes in prison popu-
lations based on current trends and could help in producing racial im-
pact statements as well.252 Alternatively, states could delegate the
preparation of racial impact statements to budget or fiscal agencies
that routinely prepare impact statements for legislative initiatives.?>

3. Anti—Racial Profiling Legislation

According to a recent poll conducted by Reason magazine, sev-
enty percent of Americans oppose the practice of racial profiling by
law enforcement agencies and officers.>>* Yet, in 2004, Amnesty Inter-
national USA found that thirty-two million Americans have reported
experiencing racial profiling and eighty-seven million Americans are
at risk of victimization by the practice in their lifetime.?>> Recognizing
that racial profiling is both degrading to those who are profiled and
ineffective as a law enforcement strategy, many community leaders
and legislators have advocated for anti-racial profiling legislation to
achieve racial equity and curtail human rights violations.?%¢

To date, at least thirty states have enacted at least one anti-racial
profiling law,” while legislators in several other states have intro-
duced similar provisions without success. For example, Oregon passed
an antiprofiling bill in 2015 that created a system for people to report
profiling incidences and required law enforcement agencies to pass
formal profiling bans.?>® In 2017, the state passed supplemental legisla-
tion creating a standard method of data collection and reporting in
police traffic stops.>® Yet, in Alabama, a debate over similar data col-
lection legislation stalled as legislators weighed other factors, such as

251 Id.

252 ]d.

253 [d.

254 Emily Ekins, Poll: 70% of Americans Oppose Racial Profiling by the Police, REAsoN
(Oct. 14, 2014, 7:30 AM), https://reason.com/poll/2014/10/14/poll-70-of-americans-oppose-racial-
profi [https:/perma.cc/3XJU-7YQX].

255 NAACP, supra note 228, at 9.

256 ProOACTIVE TEAM, RAcIAL PROFILING: TOOLKIT ON STATE ANTI-RACIAL PROFILING
LecisLATION 2, 7 (2013) (“Racial profiling is an ineffective law enforcement practice.”).

257 NAACP, supra note 228, at 19.

258 Jan K. Kullgren, Kate Brown Signs Bill Aimed at Stopping Police Profiling, Or. LIvE
(July 13, 2015, 11:08 PM), http://www.oregonlive.com/politis/index.ssf/2015/07/kate_brown_signs
_bill_aimed_at.html [https://perma.cc/8ZBA-ARLS].

259 Jonathan Maus, Oregon Governor Signs Anti-profiling Bill Aimed at Racially Motivated
Traffic Stops, BIkKEPORTLAND (Aug. 18, 2017, 1:28 PM), https://bikeportland.org/2017/08/18/ore
gon-governor-signs-anti-profiling-bill-aimed-at-racially-motivated-traffic-stops-239333  [https:/
perma.cc/VOHC-FTMF].
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whether the legislation would send a harmful message of distrust in
law enforcement.?®® The U.S. Congress has also failed to pass any
anti-racial profiling legislation despite Senator Ben Cardin’s repeated
attempts to secure support for the End Racial and Religious Profiling
Act (“ERRPA”).2¢! Notwithstanding the endorsement of over twenty-
four cosponsors in 2017, the bill has failed to pass due to the lack of
bipartisan support.2©2 A new Commission should encourage support
for the passage of comprehensive and effective antiprofiling
legislation.

Although anti-racial profiling statutes allow policymakers to ar-
ticulate a commitment to racial justice, the NAACP has expressed
concerns that not one state antiprofiling statute meets all of the provi-
sions necessary for an effective law.263 In its 2014 report, Born Suspect,
the NAACP provided a comprehensive review of existing antiprofiling
legislation and identified several key components of model legisla-
tion.2%4 First, an effective law would set forth a detailed definition of
racial profiling, including race, ethnicity, national origin, immigration
or citizenship status, religion, gender, gender identity, gender expres-
sion, sexual orientation, housing status, occupation, and disability sta-
tus. Second, the law would explicitly ban the practice of racial
profiling by all law enforcement agencies and officers across a broad
range of investigatory activities. These activities include all forms of
pretextual stops in public and private transportation, immigration en-
forcement methods, and surveillance practices. Third, the law would
provide a complaint process and legal recourse for violations in addi-
tion to penalties for repeat violators. Fourth, the law would mandate
data collection, analysis and reporting, and training requirements for
all law enforcement agencies and officers. Data would include race,
gender, age, and immigration status, among other demographic fac-
tors. Finally, the law would provide funds for periodic retraining and
equipment such as in-car and body cameras.

260 Mike Cason, Alabama Senate Passes Bill to Track Racial Profiling by Police, AL.com
(Jan. 16, 2018), http://www.al.com/news/index.ssf/2018/01/alabama_senate_passes_bill_to_6.html
[https://perma.cc/6UTN-3ZP4].

261 Press Release, Senator Ben Cardin, Cardin Introduces Bill to Ban Religious, Racial and
Discriminatory Profiling by Law Enforcement (Feb. 16, 2017), https://www.cardin.senate.gov/
newsroom/press/release/cardin-introduces-bill-to-ban-religious-racial-and-discriminatory-profil
ing-by-law-enforcement [https://perma.cc/F3LU-WQ36].

262 All Information (Except Text) for S.411—ERRPA, CONGRESs.GOV, https://www.con
gress.gov/bill/115th-congress/senate-bill/411/all-info [https://perma.cc/DQ66-MZXP].

263 NAACP, supra note 228, at 19.

264 See id. app. at 000-004; ProacTIVE TEAM, supra note 256, at 4.
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C. Stakeholder Responsibilities: Police, Corrections, and Courts

The 1965 Commission framed the criminal justice system as con-
sisting of three parts: police, corrections, and courts.20> Individual deci-
sionmakers within each sector of the system have an independent
responsibility to identify and alleviate racial disparities.

1. Police

Although the 1965 Commission paid considerable attention to
the tensions in police-minority community relations, it did not go far
enough in studying the scope and source of those tensions. The Com-
mission’s recommendations for hiring a diverse pool of police officers
and training in community relations missed the critical need for data
tracking,?® reforms in department policies governing procedures for
police stops, and training in important areas such as de-biasing strate-
gies and adolescent development.

a. COPS in Schools

Given the substantial number of school-based referrals of youth
to the juvenile justice system, the role of police officers in schools de-
serves special attention. Although the 1965 Commission considered
the impact of racial discrimination and resource inequities in urban
schools on the rise of youth crime,?’ it did not examine the ways in
which law enforcement responses to youths’ school-based behavior
might reinforce bias both in the school and the courts.

Much has changed in America’s public-school system since the
1967 Report. Schools have militarized their security forces, and police
officers now proliferate in schools as “school resource officers”
(“SROs”) in response to several high-profile school shootings in the
1990s.2%% In 1999, the Office of Community Oriented Policing Services
(“COPS”) initiated the COPS in Schools grant program to facilitate
federal financial support for hiring SROs in primary and secondary
schools.?® President Obama’s administration renewed support for this

265 See PRESIDENT’S COMM'N ON LAaw ENF'T & ADMIN. OF JUSTICE, supra note 1 (address-
ing the police, courts, and corrections in chapters four, five, and six, respectively).

266 See supra notes 41-45 and accompanying text.

267 See PRESIDENT’S COMM'N ON Law ENF'T & ADMIN. OF JUSTICE, supra note 1, at 69-71.

268 See Bethany J. Peak, Militarization of School Police: One Route on the School-to-Prison
Pipeline, 68 Ark. L. Rev. 195, 196, 208-13 (2015) (recounting that California’s Compton Unified
School District recently authorized its police officers to carry military-grade assault rifles, con-
verting schools into correctional facilities or military zones).

269 BrRAD A. MYRSTOL, JUSTICE CTR., UNIV. OF ALASKA ANCHORAGE, PUBLIC PERCEP-
TIONS OF ScHOOL RESOURCE OFFICER (SRO) ProGrAMms (2010), https://scholarworks.alaska
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initiative in response to yet another school shooting in Connecticut in
2012770 Tronmically, SROs are especially common in urban public
schools in impoverished communities, notwithstanding evidence that
most recent mass shootings have occurred in schools and other venues
dominated by middle-class whites.?”!

The rapid growth of SROs has led to a tremendous increase in
school-based arrests in general and racially disparate arrests in partic-
ular.?”? According to Department of Education statistics for the
2013-2014 school year, black preschool children were 3.6 times as
likely as white preschool children to receive one or more out-of-
school suspensions.?’”? Although black children represented 19% of
preschool enrollment, they were “47% of preschool children receiving
one or more out-of-school suspensions; in comparison, white children
represent[ed] 41% of preschool enrollment, but 28% of preschool
children receiving one or more out-of-school suspensions.”?’* Depart-
ment of Education data also revealed that black K-12 students were
3.8 times as likely as white students to receive one or more out-of-
school suspensions.?”> Although “6% of all K-12 students received
one or more out-of-school suspensions,” 18% of black boys and 10%
of black girls received such suspensions, compared to 5% of white
boys and 2% of white girls.?’¢ In the 2013-2014 school year, black stu-
dents were 1.9 times as likely as white students to be expelled from

.edu/bitstream/handle/11122/7233/1008.02.sro_perceptions.pdf?sequence=1 [https://perma.cc/
KGZ9-54DE).

270 Police in Schools: Arresting Developments, EconomisT (Jan. 9, 2016), https://www.econ
omist.com/news/united-states/21685204-minorities-bear-brunt-aggressive-police-tactics-school-
corridors-too-many [https:/perma.cc/N7TMH-N7WP]; see NaATHAN JaMEs & GaiL McCALLION,
CoNG. RESEARCH SERV., R43126, ScHoOL REsource OFrIcERs 12-13 (2013).

271 See Police in Schools: Arresting Developments, supra note 270.

272 See, e.g., Kerrin C. Wolf, Booking Students: An Analysis of School Arrests and Court
Outcomes, Nw. J.L. & Soc. PoL’y 77-78 (2013) (finding that although black students made up
only thirty-two percent of the student body in Delaware, they accounted for sixty-seven percent
of all students arrested); Data Analysis: Most Commonly Charged Offenses by McKinney Police
Department’s School Resource Officers, Disaggregated by Student Race: January 2012—-June 2015,
Tex. AppLEseeD (2015), https://www.texasappleseed.org/sites/default/files/McKinneyPDFact %
20Sheet_2012-2015.pdf [https://perma.cc/845G-84QE] (finding that while African-American stu-
dents made up only thirteen percent of the total school population in McKinney, they accounted
for fifty-three percent of the disorderly conduct arrests and forty-six percent of the “disruption
of class/transportation” offenses charged).

273 U.S. DerP’T oF Epuc. OffIcE FOR CiviL RiGHTs, 2013-2014 CiviL RigHTs Data CoL-
LECTION (2016), https://www2.ed.gov/about/offices/list/ocr/docs/2013-14-first-look.pdf [https://per
ma.cc/3ZQK-WCS5].

274 Id. at 3.

275 Jd.

276 Id.
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school without educational services.?’” Although black boys repre-
sented 8% of all students, they accounted for 19% of students ex-
pelled without educational services.?”® While black girls were 8% of all
students, they accounted for 9% of students expelled without educa-
tional services.?”® Black students were also 2.2 times as likely as white
students “to receive a referral to law enforcement or be subject to a
school-related arrest.”280

To correct these imbalances, some advocates have called for the
removal of all police officers from schools,?! while others have ad-
vanced more modest reforms such as limiting the scope of police au-
thority in schools to drugs, weapons, or serious violent offenses.?®> For
example, the Philadelphia police chief instructed his officers in 2014 to
stop arresting youth for minor infractions, such as schoolyard fights
and possession of small amounts of marijuana, which together ac-
counted for approximately sixty percent of all school-based arrests.?s?
Similarly, Denver Public Schools signed a memorandum of under-
standing with the Denver Police Department to prevent officers from
writing tickets for minor misbehavior such as bad language and to re-
quire officers to participate in training on topics such as teenage psy-
chology and cultural competence.?s

Any contemporary review of juvenile justice must seek experts to
assess the role of SROs and identify strategies to reduce racial dispari-
ties in school-based referrals. Congress should also divest spending in
SROs and reallocate funding to increase the number of school admin-
istrators, counselors, social workers, and mental-health professionals
specially trained to respond effectively to adolescent behavior.5

277 Id. at 4.

278 Id.

279 Id.

280 Id.

281 AMANDA PETTERUTI, JUSTICE PoLicy INsT., EDUCATION UNDER ARREST: THE CASE
AGAINST PoLICE IN ScHOOLs: EXECUTIVE SUMMARY (Nov. 15, 2011), http://www.justicepolicy
.org/uploads/justicepolicy/documents/educationunderarrest_executivesummary.pdf [https:/per
ma.cc/2TEH-GUTQ].

282 See Sadie Gurman, Agreement Keeps Denver Police Out of Most School Discipline
Problems, DENVER Post (Feb. 19, 2013, 7:39 AM), https://www.denverpost.com/2013/02/19/ag
reement-keeps-denver-police-out-of-most-school-discipline-problems  [https:/perma.cc/HS55-
BDG6T] (discussing Denver Public Schools agreement with Denver Police Department to prevent
officers from writing tickets for minor misbehavior).

283 Police in Schools: Arresting Developments, supra note 270.

284 Gurman, supra note 282.

285 See Arrick Jackson, Police-School Resource Officers’ and Students’ Perception of the
Police and Offending, 25 PoLicING: INT'L J. POLICE STRATEGIES & MGmT. 631, 631 (2002).
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b. Police Training

To improve relations between police and youth of color, of-
ficers—especially SROs—need training in three critical areas: adoles-
cent development, implicit racial bias, and procedural justice. A few
innovative programs have found that police who participate in train-
ing to enhance their knowledge of adolescent development hold more
favorable attitudes toward youth after the training.?s¢ In Philadelphia,
new and experienced law enforcement officers participate in a training
to help them understand the key features of youth culture, adoles-
cence, and youth coping skills, as well as to distinguish between nor-
mal adolescent behavior and criminal conduct.?®” In separate sessions,
youth learn how “respect” impacts their interactions with police and
discuss strategies for creating positive and safe encounters with law
enforcement.?s® The training also engages minority youth and exper-
ienced officers in facilitated discussions about policing and mutual
mistrust and allows participants to suggest recommendations for im-
proving youth-police relations.

A new Commission might consult with experts from Strategies
for Youth (“SFY”), who developed a national curriculum for training
police on how to work effectively with youth.?s* SFY trains officers to
draw upon their knowledge of adolescent development and engage
youth with empathy, patience, and de-escalation techniques in re-
sponse to youth outbursts. To address the unique interplay between
police and children of color, police departments should pair adoles-
cent development training with training in implicit racial bias and pro-
cedural justice. Studies suggest that well-intentioned actors can
overcome automatic or implicit biases, at least to some extent, when
they are made aware of the stereotypes and biases they hold, have the
cognitive capacity to self-correct, and are motivated to do so.>°° Other
research recommends strategies such as stereotype replacement,
counter-stereotypic imaging, individuation, perspective-taking, and in-

286 See, e.g., Valerie LaMotte et al., Effective Police Interactions with Youth: A Program
Evaluation, 13 Porice Q. 161, 174 (2010); see also ANNA BAHNEY ET AL., LaAW ENFORCEMENT’S
LeapersHIP ROLE IN JUVENILE JUsTICE REFORM (2014), https://www.theiacp.org/sites/default/
files/all/i-j/JuvenileJusticeSummitReport.pdf [https:/perma.cc/X4JS-WFST].

287 BAHNEY ET AL., supra note 286.

288 Id.

289 STRATEGIES FOR YOUTH, http://strategiesforyouth.org [https://perma.cc/3Z7D-LN2Y].

290 See John F. Irwin & Daniel L. Real, Unconscious Influences on Judicial Decision-Mak-
ing: The Illusion of Objectivity, 42 McGEORGE L. REv. 1, 8-9 (2010) (summarizing research on
strategies to reduce implicit judicial bias); Kang, supra note 156, at 1529-30, 1529 n.207 (2005);
Rachlinski et al., supra note 155, at 1196-97, 1221 (indicating that judges are able to control
implicit biases when they are aware of them and motivated to do so).
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creased opportunities for contact with people of color to reduce im-
plicit racial bias.>"

A few police departments have been successful in developing
training curricula that seek to improve police-citizen contacts through
procedural justice.?> These trainings seek to enhance public trust and
confidence in the police by teaching officers to treat people with dig-
nity and respect in every interaction, make decisions based on facts
instead of inappropriate factors such as race, give people a voice, and
act in a way that encourages the community to believe they will be
treated fairly and with goodwill in the future.>*> Police departments
that employ these principles ideally experience higher levels of coop-
eration in resolving crime, greater compliance with the law, more pub-
lic support for the police, and greater deference to police in face-to-
face interactions with civilians.

Although procedural justice strategies cannot fully resolve ten-
sions between the police and youth of color, simple changes like ex-
plaining the reasons for a stop and respectfully responding to a
youth’s questions may help increase a youth’s sense of justice.?** Deep
and lasting improvements in police-community relations will require
the police to eliminate aggressive and disproportionate stop-and-frisk
practices in communities of color, increase oversight to prevent ra-
cially biased policing, and actively engage with the community to un-
derstand and address local concerns about harmful police conduct.

c. Best Practices in Policing: Trust and Legitimacy

State and local law enforcement agencies have been under con-
siderable scrutiny in the last ten years in response to the rash of recent
high-profile police-involved deaths that have led to federal investiga-
tions and national studies of police reform. In March 2015 and August
2016, respectively, the U.S. Department of Justice completed exten-
sive investigations of the police departments in Ferguson, Missouri,

291 Patricia G. Devine et al., Long-Term Reduction in Implicit Race Bias: A Prejudice
Habit-Breaking Intervention, 48 J. EXPERIMENTAL Soc. PsychHor. 1267, 1267-68, 1270-71
(2012).

292 Lorraine Mazerolle et al., Shaping Citizen Perceptions of Police Legitimacy: A Random-
ized Field Trial of Procedural Justice, 51 CRIMINOLOGY 1, 33-63 (2013); DANIELA GILBERT ET
AL., PROCEDURAL JUSTICE AND POLICE LEGITIMACY: USING TRAINING As A FOUNDATION FOR
STRENGTHENING COMMUNITY-POLICE RELATIONSHIPS, CALIFORNIA PARTNERSHIP FOR SAFE
Communrties (2015), https://www.bja.gov/bwc/pdfs/Procedural-Justice-and-Police-Legitimacy-
Paper-CPSC-Feb-2015.pdf [https://perma.cc/3Q49-LZHS].

293 Mazerolle et al., supra note 292, at 33-34.

294 See id.; Penner et al., supra note 202, at 234.



1652 THE GEORGE WASHINGTON LAW REVIEW [Vol. 86:1604

and Baltimore, Maryland. Each of the reports prepared in connection
with those investigations provide important suggestions for reform
that may be adapted to address the unique police-community dynam-
ics in other jurisdictions.

The Department of Justice (“DOJ”) was particularly critical of
unconstitutional and racially targeted stops, searches, arrests, and ex-
cessive uses of force that undermine public safety and community
trust.2> The Ferguson report recommends enhanced tracking, review,
and analysis of data in each of these categories.?*¢ Other recommenda-
tions include policing methods that ensure fair and effective enforce-
ment without regard to race or class, robust training, close
supervision, data collection and analysis, and accountability for mis-
conduct.?’” Both reports acknowledge the important role of police-
youth relations. In Baltimore, DOJ investigators found that local po-
lice used unnecessary and excessive force with youth and failed to ad-
just their tactics to account for the age and developmental status of
the youth they encountered.?*® In Ferguson, investigators urged the
Ferguson Police Department to work with school administrators,
teachers, students, and parents to improve school behavior and en-
hance learning without criminalizing youthful behavior or imposing
lengthy suspensions.>® Investigators also recommend training and
evaluations for SROs.3%

Community policing featured prominently in both the Ferguson
and Baltimore reports. In the Ferguson report, the DOJ called upon
the local police department to engage the community in identifying
the causes of crime and disorder and to focus on crime prevention.*!
Recognizing that community engagement helps police departments
understand community concerns about police conduct, reduce racial
stereotypes and biases, and restore trust within the community,?* the

295 CrviL RigaTs Div., U.S. DEP'T OF JUSTICE, INVESTIGATION OF THE NEW ORLEANS Po-
LICE DEPARTMENT, at v, ix (2011), https://www.justice.gov/sites/default/files/crt/legacy/2011/03/
17/mopd_report.pdf [https://perma.cc/K65SH-RVMS].

296 CiviL RigaTs Div., U.S. DEP’T OF JUSTICE, INVESTIGATION OF THE FERGUSON POLICE
DeparRTMENT 91-92 (2015), https://www.justice.gov/sites/default/files/opa/press-releases/attach
ments/2015/03/04/ferguson_police_department_report.pdf [https://perma.cc/GZG5-B3V6].

297 Id. at 90-91, 94-96.

298 CrviL Rigats Div., U.S. DEP’T OF JUSTICE, INVESTIGATION OF THE BALTIMORE CITY
PoLrice DeEpARTMENT 85-87 (2016), https://www.justice.gov/crt/file/883296/download [https://per
ma.cc/WIQM-5AKB].

299 CrviL RiGgHTs Div., supra note 296, at 94.

300 Id.

301 [d. at 87-88.

302 ]d.; see also Jack GLASER, SUSPECT Rack 207-11 (2015) (discussing research showing
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DOJ report urged Ferguson police to develop and implement a com-
prehensive community policing agenda that increases the officers’ op-
portunity for positive interactions with community members outside
of the traditional law enforcement context.’*> DOJ investigators in
Baltimore described the relationship between the Baltimore Police
Department (“BPD”) and many of the communities it serves as “bro-
ken.”3* Investigators met with officers who openly expressed antago-
nistic feelings towards community members’*> and lamented the
BPD’s failure to build effective partnerships with existing community
groups to help combat crime.?*¢ To address these concerns, investiga-
tors recommended that every BPD member, especially uniformed pa-
trol officers, practice community collaboration and engagement and
that the BPD implement training to teach effective community polic-
ing practices and develop a proactive community policing strategy to
overcome divisive dynamics that disconnect residents and police
forces.307

Also responding to concerns about police-related shootings and
tensions in cities like Ferguson and Baltimore, President Barack
Obama convened a national Task Force on Twenty-First Century Po-
licing to identify best practices and recommendations for how policing
can reduce crime while building public trust.3°® Trust and police legiti-
macy received the highest priority in the Task Force’s six broad cate-
gories of recommendations, and the Task Force identified procedural
justice as the guiding principle upon which to improve police-commu-
nity relationships.>” To that end, police must treat people with dignity
and respect, give individuals “voice” in police encounters, be transpar-
ent, make neutral decisions, and convey trustworthy motives.>'® Spe-
cific recommendations to advance trust and legitimacy include
measures that ensure transparency and police accountability in the
community and publicly acknowledge the role of policing in past and

that community policing and similar approaches can help reduce racial bias and stereotypes and
improve community relations); L. Song Richardson & Phillip Atiba Goff, Interrogating Racial
Violence, 12 Onio St. J. Crim. L. 115, 143-47 (2014) (describing how fully implemented and
inclusive community policing can help avoid racial stereotyping and violence).

303 CrviL RiguTs Driv., supra note 296, at 90.

304 CrviL RigHTs D1v., supra note 298, at 157-58.

305 Id.

306 [d. at 158-60.

307 Id. at 160-61.

308 FINAL REPORT OF THE PRESIDENT’S TAask FORCE oN 21sT CENTURY PoLicING 1 (2015),
http://www.theiacp.org/Portals/0/taskforce_finalreport.pdf [https:/perma.cc/ KWID-JXY2].

309 Id. at 1.

310 [d. at 10.
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present injustices. The Task Force also urged police departments to
engage with the community in non-law-enforcement activities, evalu-
ate existing police policies and procedures, and develop a diverse po-
lice workforce that reflects all aspects of the community the police
serve.3!!

2. Youth Corrections

Youth corrections include a continuum of institutional and com-
munity-based programs to confine or rehabilitate youth. To reduce ra-
cial disparities in corrections, any new Commission must be attentive
to the long-term impact of correctional choices on children of color.
Specifically, the Commission should engage experts to evaluate the
effectiveness and dangers of adolescent incarceration and the impact
of bail, fines, and fees on indigent youth of color.

a. Community-Based Alternatives to Incarceration

The 1965 Commission stated a preference for community-based
alternatives to incarceration in response to youth crime.>? That pref-
erence was accompanied by recommendations for the funding of fed-
eral, state, and local youth services bureaus that would rehabilitate
children through counseling, education, recreation, and vocational op-
portunities. The early Commission’s intuitive preference for commu-
nity-based alternatives is now supported by a growing body of
research that demonstrates that youth incarceration is not effective in
reducing adolescent offending.3'?

As noted in Section III.A, a number of studies have shown that
youth who have been incarcerated are more likely—or, at least, no
less likely—to reoffend than those who were sentenced to community-
based alternatives.>'* For example, a 2015 Texas study analyzing the
state and local impact of Texas juvenile justice reforms found that
while many system-involved youth reoffended within five years re-

311 [d. at 9-16.

312 See supra notes 41-45 and accompanying text.

313 Daniel S. Nagin et al., Imprisonment and Reoffending, in 38 CrRiME & Just. 115,
115-200 (Michael Tonry ed., 2009) (finding that multiple meta-analyses, or studies that combine
the results of multiple other studies, also suggested that juvenile incarceration does not lower the
likelihood of reoffending and in some cases increases it). But see PATRICE VILLETTAZ ET AL.,
CAaMPBELL COLLABORATION, THE EFFECTS OF CUSTODIAL VS. NON-CUSTODIAL SENTENCES ON
RE-OFFENDING: A SYSTEMATIC REVIEW OF THE STATE OF KNOWLEDGE (2006).

314 See infra notes 318-22 and accompanying text; see also Benda & Tollet, supra note 211,
at 111-26 (discussing a 1999 study of Arkansas’s incarcerated youth finding that incarceration
was the most significant factor for predicting recidivism and that the odds of recommitment to
the DYS increased 13.5 times when the juvenile had a prior commitment in DYS).
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gardless of disposition, youth who had served time in state-run facili-
ties were more than two times more likely to be reincarcerated than
those who were on probation in the community.>"> In the same study,
a multivariate analysis controlling for forty-one variables, including
demographics, school outcomes, gang affiliation, living situation, and
prior offenses, showed that incarcerated youth were twenty-one per-
cent more likely to be rearrested within one year than similarly situ-
ated youth who had been assigned to community supervision at
disposition.?'¢ A 2013 Massachusetts Institute of Technology study of
35,000 former Chicago public-school students showed that youth who
were incarcerated were sixty-seven percent more likely to be in jail
again by the age of twenty-five than similar offenders who did not go
to prison.?'” The researchers also found that incarcerated youth were
more likely to commit “homicide, violent crime, property crime and
drug crimes” than their peers who were never incarcerated.’!® This
study further examined the negative effects of incarceration on educa-
tion, finding that youth who went to prison were thirty-nine percent
less likely to finish high school than students from their same neigh-
borhoods who did not serve time.’"

Studies have also demonstrated that longer sentences of confine-
ment do not reduce recidivism any more than shorter sentences. A
2009 longitudinal study of youth adjudicated in Maricopa County, Ar-
izona, and Philadelphia County, Pennsylvania, found that, after hold-
ing constant for sixty-six factors, youth sentenced to custodial settings
were no less likely to reoffend than youth who remained at home on
probation.??° The study found that of youth who were incarcerated for
three to thirteen months, the youth who were sentenced to longer
stays showed little or no decrease in rates of rearrest compared to
those sentenced to shorter stays.?! A 2010 study of the same data
found that the youth who offended least (i.e., low risk) before custo-
dial placement were more likely to reoffend after placement.3??

Given the disproportionate placement of children of color in state
juvenile justice institutions,?? it is essential that the Commission iden-

315 FABELO ET AL., supra note 211, at 71.

316 ]d. at 57.

317 Aizer & Doyle, supra note 211, at 22.

318 Id. at 22-23.

319 Id. at 19.

320 Loughran et al., supra note 211, at 699, 723.
321 Id. at 702.

322 See Mulvey et al., supra note 127, at 471.

323 See supra notes 223-32 and accompanying text.
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tify and recommend strategies to eliminate correctional practices that
are not only racially disparate but also ineffective. The Commission
should consider several cost-effective, community-based interventions
that have proven to reduce crime across a range of offending patterns,
including those involving serious, violent, and chronically offending
youth.?>* Two such models are multisystemic therapy (“MST”) and
functional family therapy (“FFT”).>>> MST, which has been particu-
larly successful with violent and aggressive youth, is a community-
based intervention model grounded in developmental research that
seeks to empower families with the skills and resources they need to
cope with family challenges, address peer group concerns, and advo-
cate on behalf of their children in the school and community.3?¢ FFT
seeks to strengthen the family by providing therapists who work to
improve the emotional connection between youth and their parents
and to teach authoritative parenting that imposes structure and limits
on children.??” Other effective community-based intervention models
include aggression replacement therapy (“ART”), which seeks to de-
velop social skills, emotional control, and moral reasoning among
chronically aggressive and violent adolescents, and trauma focused
cognitive behavioral therapy (“TF-CBT”), which is designed to help
adolescents from three to eighteen years of age overcome serious
emotional problems caused by posttraumatic stress, fear, anxiety, and
depression, by teaching children and parents new skills to process
thoughts and feelings arising out of traumatic life events.’>®

b. Bail Reform

Bail reform efforts have gained considerable momentum over the
last five years, due, at least in part, to a number of tragic high-profile
cases, including the suicide of sixteen-year-old Kalief Browder in New
York’s Riker’s Island,?*° that have exposed the unfairness and irre-
versible harm that can result from holding youth in detention prior to
trial. In addition to the psychological harms and physical abuse that

324 See ELIZABETH S. ScoTT & LAURENCE STEINBERG, RETHINKING JUVENILE JUSTICE
217-20 (2008).

325 Id. at 217-19.

326 Id.

327 Id.

328 See Program Profile: Trauma Focused Cognitive Behavioral Therapy, NAT'L INST. JUST.
(June 21, 2011), https://www.crimesolutions.gov/ProgramDetails.aspx?1D=195.

329 For a compilation of stories on Kalief Browder, see Kalief Browder, NEw YORKER,
https://www.newyorker.com/topics/kalief-browder-in-the-new-yorker [https://perma.cc/3TH3-
PGUS].
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youth like Kalief have suffered,?** research shows that pretrial deten-
tion decreases a youth’s likelihood of graduating from high school and
obtaining formal employment and increases a youth’s likelihood of
committing a new offense, taking a plea even when innocent, and re-
ceiving an out-of-home placement upon adjudication.’*' Given the
high rates of poverty among youth of color in the juvenile justice sys-
tem, a new Commission on the Administration of Criminal Justice
should engage experts in a study of the racial impact of bail practices
on the increasing mass incarceration of youth of color. Information
available now reveals that although African-American youth re-
present thirteen percent of youth nationally,*? they account for forty-
two percent of youth detained.?** National data is not available on the
assignment of bail for youth by race, but data reveals that black men
are assigned bond amounts that are thirty-five percent higher than
white men, and Latino men are assigned bond amounts that are
nineteen percent higher than white men.*

When considering the impact of bail on youth, the Commission
will need to study bail practices in both the juvenile and criminal jus-
tice systems. The most recent analysis of state juvenile bail statutes,
which was conducted in 2005, indicated that bail for youth in the juve-
nile justice system was permitted in sixteen states, not permitted in
eighteen states, and not discussed by case law or statute in seventeen
other states.?*> All states and the District of Columbia offer the possi-
bility of money bail for adults, including bail for youth who have been

330 See RicHARD A. MEeNDEL, No Prace ror Kips 5 (2011), http://www.aecf.org/m/
resourcedoc/aecf-NoPlaceForKidsFullReport-2011.pdf [https://perma.cc/2KXU-SDDH]; see also
Karen M. Abram et al., Suicidal Thoughts and Behaviors Among Detained Youth, Juv. JUsT.
BuLL. 2 (July 2014), https://www.o0jjdp.gov/pubs/243891.pdf [https://perma.cc/TNK2-5XJA].

331 See Willie Dobbie et al., The Effects of Pre-trial Detention on Conviction, Future Crime,
and Employment: Evidence from Randomly Assigned Judges (Nat’l Bureau of Econ. Research,
Working Paper No. 22511, 2016), https://scholar.princeton.edu/sites/default/files/wdobbie/files/
dgy_bail_0.pdf [https://perma.cc/G8JJ-GITH]; see also Arpit Gupta et al., The Heavy Costs of
High Bail: Evidence from Judge Randomization, 45 J. LEGAL Stup. 471, 471-73 (2016); Paul
Heaton et al., The Downstream Consequences of Misdemeanor Pretrial Detention, 69 Stan. L.
REev. 711, 761-62 (2017); Kareem L. Jordan, Preventive Detention and Out-of-Home Placement:
A Propensity Score Matching and Multilevel Modeling Approach, 2 J. Juv. Jusrt. 41 (2012); Aizer
& Doyle, supra note 211, at 3, 21, 28.

332 See NAT'L CONFERENCE OF STATE LEGISLATURES, DISPROPORTIONATE MINORITY
ContacT: JUVENILE JusTICE GUIDE BOOK FOR LEGISLATORS, http://www.ncsl.org/documents/
cj/jjguidebook-dme.pdf [https://perma.cc/EA4P-G83W].

333 See id.

334 See Kelly Allen, The Unintended Consequences of Money Bail, Burns INsT. (Apr. 18,
2016), https://www.burnsinstitute.org/blog/the-unintended-consequences-of-money-bail [https:/
perma.cc/Z2G3-BQYH].

335 See Linda A. Szymanksi, Juvenile’s Right to Bail in Pre-adjudicatory Proceedings, NCJJ
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transferred to criminal courts for prosecution as an adult.?** Advo-
cates for bail reform in both systems have called for the elimination of
monetary bail systems that allow any person to be detained solely as a
result of their inability to pay.’*” Other groups have recommended
more limited reforms, such as the elimination of certain types of
bonds, strict enforcement of speedy trial rights, and restrictions on
bail bondsmen or for-profit entities that can be assigned to post bail.338

Even with these restrictions, money bail leaves considerable
room for abuse. If concerns about community safety and risk of flight
can be addressed with money, they can also likely be minimized with
appropriate youth interventions and conditions of release.’* Some
states have modified their detention statutes to limit the circumstances
in which youth can be detained pending trial. In the District of Colum-
bia, for example, legislators amended the juvenile preventative deten-
tion statute to create a presumption of release unless the youth poses
a danger of significant harm to the person or property of others or a
risk of flight.34 In less than a year, the new provision cut secure deten-
tion by over fifty percent.’*!

3. Courts

Courts play a significant role in exacerbating racial disparities in
the juvenile and criminal justice systems. As noted in Section 1.C,
youth of color penetrate at disproportionately high rates through all

SnapsHoT, Sept. 2005, at 1, 1, http://www.ncjj.org/PDF/Snapshots/2005/vol10_no9_righttobail
.pdf [https://perma.cc/ESL8-6LZX].
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tice, PRETRIAL JusT. INsT., https://www.pretrial.org/get-involved/learn-more/how-to-fix-pretrial-
justice/ [https://perma.cc/8S26-CSUS].
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stages of the juvenile justice system. Any strategy to reduce dispropor-
tionate minority contact should consider the advantages and disadvan-
tages of risk-assessment instruments and other decisionmaking tools
that guide outcomes at key decision points in the system. The Com-
mission should recommend that all key decisionmakers participate in
implicit-bias training and implement debiasing strategies.

a. Risk Assessment Instruments

Since the 1965 Commission released its Report, many jurisdic-
tions have adopted risk assessment instruments and evidence-based
sentencing tools to aid judges and probation officers in making key
decisions in the criminal justice system and reduce racial disparities.3*?
Unfortunately, these tools have achieved limited success.

Risk-assessment instruments (“RAIs”) rely on data or informa-
tion about a child and the child’s family to assess the child’s risk of
danger to the community during the court process.>* Probation of-
ficers and other court officials use risk-assessment instruments to
make decisions regarding intake or diversion from the juvenile justice
system, charging, pretrial detention, disposition, and the level of se-
curity needed in a postadjudication placement.?* Risk factors include
quantifiable information such as age, prior arrests and convictions,
family demographics, and family criminal history, as well as more sub-
jective factors, such as parental supervision, negative peer influences,
and purported gang involvement.>*

Although proponents of RAIs contend that their underlying sta-
tistical algorithms reduce racial disparities and minimize incarcera-
tion,**¢ there is still considerable debate about their viability and
value. Scholars, policymakers, and advocates have long worried that
RAIs merely reinforce existing biases in the system by relying on
seemingly race-neutral risk factors that closely align with race.?*” For

342 Anna Maria Barry-Jester et al., The New Science of Sentencing, MARSHALL PROJECT
(Aug. 4, 2015, 7:15 AM), https://www.themarshallproject.org/2015/08/04/the-new-science-of-sen
tencing [https://perma.cc/ AA9F-4YQP].

343 See id. (reporting that RAIs are used at some stage of the criminal justice process in
nearly every state and utilize such variables as the age of the child, gang association, and level of
parental supervision); see also Birckhead, supra note 62, at 416-17.
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example, RAIs that increase risk scores for youth who live in single-
parent homes or other nontraditional family structures often penalize
youth of color. Similarly, tools that rely on a child’s prior-arrest record
or the criminal history of the child’s family members are likely to dis-
advantage youth who live in heavily policed neighborhoods. Thus,
even quantifiable information carries a layer of subjectivity as police
exercise discretion in deciding whom to stop and arrest. At a mini-
mum, these tools must be rigorously tested and screened for bias
before they are adopted.>*®

b. Individual Stakeholder Responsibility

Any new Commission must identify strategies to root out implicit
bias at every critical decision point in the juvenile and criminal justice
systems. Every stakeholder has an independent and collective respon-
sibility to address racial bias and discrimination in the system. Al-
though reform efforts often focus on policing as the most significant
contributor to racial disparities, every stakeholder must be aware of
how stereotypes and biases affect their own decisions and hold other
key decisionmakers accountable for racial disparities. Stakeholders
who do not take an active stance against racial inequities become
complicit, if not active, contributors in perpetuating disparities in the
system.

After a child is arrested, prosecutors have a unique responsibility
as gatekeepers of the juvenile justice system to filter out court refer-
rals based on explicit racial discrimination or implicit bias.>* Even
when lawmakers fail to decriminalize normal adolescent behavior,
prosecutors may establish community standards by declining to prose-
cute low-level, nonviolent offenses, especially in certain schools and
neighborhoods of color, and instead refer youth for diversion pro-

Attorney Gen., U.S. Dep’t of Justice, Address at the National Association of Criminal Defense
Lawyers 57th Annual Meeting and 13th State Criminal Justice Network Conference (Aug. 1,
2014), https://www.justice.gov/opa/speech/attorney-general-eric-holder-speaks-national-associa
tion-criminal-defenselawyers-57th [https://perma.cc/VL4X-8SAG] (expressing concern that risk
assessments inject bias into the court system); see also Bernard E. Harcourt, Risk as a Proxy for
Race: The Dangers of Risk Assessment, 27 FEp. SENT’G REeP. 237, 238 (2015).
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grams.>® Likewise, juvenile court intake probation officers may rec-
ommend culturally appropriate alternatives to court involvement and
urge the juvenile court judge to allow a youth to remain in the com-
munity when delinquency charges are necessary.?!

Judges may address racial disparities by insisting upon rigorous
and unbiased probation reports, taking active steps to resist their own
implicit associations between race and crime, and rejecting racially
coded language and risk factors that drive critical decisions in juvenile
cases. At the evidentiary stages of the case, judges should rigorously
review police encounters with youth and exclude evidence obtained as
a result of unlawful and physically or verbally aggressive conduct by
the police. In determining whether the police had reasonable articul-
able suspicion to stop or frisk a child, the reviewing court may con-
sider a range of factors including the time and location of the
purported offense, the suspect’s flight, furtive gestures, nervousness,
presence in a high-crime area, and association with known offend-
ers.>? Judges should be attentive to the ways in which each of these
factors serve as a proxy for race and adolescence. For example, a
child’s presence in a high-crime area and association with others who
have been arrested is virtually synonymous with race in certain cities.
Flight from the police is also increasingly common among innocent
black youth who are frightened by police shootings and naturally im-
pulsive as adolescents.>>® As such, these factors offer little evidence of
guilt.

Even defense attorneys, who are generally perceived as the
champions of their client’s interests, are not immune from the cogni-
tive effects of racial stereotypes and assumptions.?>* In one study mea-
suring implicit bias among capital habeas lawyers, capital trial lawyers,
and first-year law students, researchers found that all three groups
demonstrated some bias or preference for whites.>>> In another study,
researchers found that defenders were more willing to accept and rec-
ommend plea offers that included more severe sentences for black cli-
ents than for white clients.?>® Thus, like all court actors in the juvenile
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courts, defenders must participate in implicit racial bias trainings and
develop strategies to overcome their biases.

Defenders not only have an obligation to monitor and ameliorate
their own biases, but they also have an obligation to challenge racial
injustice at every stage of the juvenile case.’” Because the attorney-
client relationship is often the primary lens through which children
understand broader notions of law, liberty, justice, and fairness and
develop positive or negative responses to the rehabilitative goals of
the juvenile court, youth who believe their attorneys are biased or
complicit in racial injustice may lose respect for the court system and
refuse to cooperate with their attorneys or other system actors.>>® Any
contemporary Commission recommendations must include adequate
resources for defenders, comprehensive defender training, and attor-
ney-practice standards that insist upon loyal, client-directed legal ad-
vocacy as one the greatest safeguards against the harmful effects of
implicit bias.?>* As defenders confront their own biases, hopefully they
will become even more outraged by the myriad obvious and subtle
racial injustices throughout the system and motivated to challenge
them head-on.

D. Community Engagement

As evident throughout these recommendations, community en-
gagement is an essential component of any criminal justice reform ef-
fort. In addition to, or as part of, the community policing initiatives
outlined in Section II.A, the Commission should actively engage com-
munity leaders and impacted youth and their families in all aspects of
juvenile and criminal justice reform. As a framework for those conver-
sations, the Commission should urge law enforcement agencies,
courts, and local communities to facilitate community satisfaction
surveys that provide leaders with information about community con-
cerns and local priorities and educate communities on existing youth
justice initiatives.

1. Community Satisfaction Surveys

In an era when police-community relations are perpetually
strained, community satisfaction surveys may provide important infor-

357 Kristin Henning, Race, Paternalism, and the Right to Counsel, 54 Am. Crim. L. REv.
649, 679, 691 (2017); Marrus & Seeratan, supra note 116, at 496-97, 506, 510.
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mation upon which to build an effective reform agenda.’*® Community
satisfaction surveys provide qualitative information that goes beyond
the traditional measures of police workload, arrest activity, reported
offenses, and calls for service and allow police officers to become
more responsive to community concerns and perceptions of injus-
tice.’*! For example, researchers have found that the public’s percep-
tion of police performance is shaped largely by officers’ “demeanor,
fairness and impartiality, emotional and informational support, and
professional competence” during encounters with citizens.3¢

Law enforcement agencies have used community satisfaction
surveys since at least the 1980s to assess citizens’ encounters with po-
lice, foster community engagement, and address specific issues impor-
tant to local communities.>** By 1999, cities like Scottsdale, Arizona,
and Reno, Nevada, were conducting annual citizen satisfaction
surveys for the specific purpose of gathering feedback on police per-
formance.’** In 1999, the U.S. Department of Justice, through a joint
project of the Bureau of Justice Statistics and the Office of Commu-
nity Oriented Policing Services, introduced a guide for the develop-
ment and administration of community satisfaction surveys by local
police departments.’®> The Department explained that in an age of
community policing, any “complete measure of success” would neces-
sitate input from community members, and “[s]ince these surveys pro-
vide a measure of police performance, they can be used to analyze the
way police deliver services and possibly change the allocation of re-
sources where needed.”3¢¢

A new Commission on criminal justice reform should engage ex-
perts to identify best practices in the administration of community
surveys. For many years, the Virginia Beach Police Department has
employed in-person, door-to-door surveys to gauge public reactions to
police facilities and services, as well as new ideas and proposals.>®” Al-
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.cc/6MXR-E236].

364 WEISEL, supra note 363, at 4.

365 Id. at 1.

366 Id.

367 See Jim Cervera, Ask a Cop for a Cup of Coffee and Some Conversation, VIRGINIAN-
PiLot (Aug. 20, 2014), https://pilotonline.com/opinion/columnist/guest/cervera-ask-a-cop-for-a-



1664 THE GEORGE WASHINGTON LAW REVIEW [Vol. 86:1604

though the chief of the Virginia Beach department acknowledged that
their method is “outdated, inefficient, [and] labor-intensive,” he de-
fended the personalized face-to-face method as a useful way to diffuse
tension between citizens and the police.>*® Recently, researchers have
advocated for a more standardized, qualitative measurement of police
performance, which police departments may develop in partnership
with a local college, university, or reporting firm. In 2014, Dr. Dennis
P. Rosenbaum of the University of Illinois at Chicago created the Po-
lice-Community Interaction Survey (“PCI Survey”), a comprehensive,
web-based survey “designed to measure the quality of police-citizen
encounters” at the local level.>*® Through a range of questions, includ-
ing about the ethnicity of the engaging officer and the community
member’s perception of whether they have been treated with dignity
and respect,’ the survey seeks to measure police effectiveness, police
legitimacy, community members’ satisfaction with police contact, and
perceptions of procedural justice during the interaction.?”!

When constructing and administering community satisfaction
surveys, agencies should consider, among other variables, the length
of the survey, how the survey will be administered, the sample popula-
tion, and the types of questions asked. The survey agency should also
make sure the survey is unbiased and representative of the community
it seeks to survey by being attentive to the identity of the person con-
ducting the survey,?”? the socioeconomic class of survey participants,?’?
and the background of survey participants.?”* Most important, agen-
cies should complete longitudinal studies to track responses to com-
munity satisfaction surveys over time and determine what effects, if
any, the surveys and consequent change in department behavior have
had on public perceptions of their own department.?”
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2. Community Education and Public Opinion Polls

Community education is equally important in building support
for juvenile and criminal justice reform. As evident in the fallout from
the faulty information about race and adolescent offending in the
1960s and 1990s, public perception may be easily manipulated to in-
spire fear of black youth and undermine public confidence in the reha-
bilitative potential of the juvenile justice system.>”* When stoked by
media accounts of isolated, high-profile violence or pseudoacademic
predictions of rising deadly crime, state and local constituents readily
support punitive law-and-order responses to adolescent offending, in-
cluding transfer to adult court and sentences of life without the possi-
bility of parole. However, when the public is equipped with accurate
and race-neutral data about youth crime and educated on the range of
rehabilitative options, national opinion polls show significant voter
support for community-based rehabilitative options rather than
incarceration.

In 2014, for example, researchers found in a bipartisan public
opinion survey by the Pew Charitable Trusts that seventy-five percent
of survey participants supported strategies to provide young offenders
with the treatment, counseling, and supervision they need to reduce
offending, even if that means they spend no time in a juvenile correc-
tions facility.’”” Only twenty-one percent supported the counter ap-
proach of ensuring that young offenders receive serious punishments,
including time in a juvenile correctional facility, instead of a “slap on
the wrist.”?7® In a more recent 2017 national poll commissioned by the
Youth First Initiative and conducted by GBA Strategies, pollsters
found that a majority of Americans believe that youth prisons should
be closed and replaced with rehabilitation and prevention programs.>”
Eighty-seven percent of Americans support incentives for local gov-
ernments to invest in alternatives to incarceration for youth.’s® The
GBA Strategies report also demonstrated strong support for reducing
racial and ethnic disparities in the juvenile and criminal justice sys-
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tems.?! Americans’ support for reform is based on the beliefs that
rehabilitation both works and saves taxpayer dollars, and that youth
who have committed delinquent acts are capable of positive change.3s?

CONCLUSION

The time is right for another comprehensive review of the juve-
nile and criminal justice systems. Recent police-involved shootings of
black youth and resulting riots in affected communities create an im-
perative for racial justice reform. The system can no longer tolerate
the criminalization of normal adolescent behavior and the mass incar-
ceration of children of color who are abused and psychologically trau-
matized in adult and juvenile justice facilities. This Article urges
Congress to pass the National Criminal Justice Commission Act of
2017 and make the elimination of racial discrimination and inequity
one of the core objectives for the new Commission.

Learning from the insights and shortcomings of the 1965 Report,
The Challenge of Crime in a Free Society, a new Commission must be
honest about America’s long history of racial inequities in the very
administration of criminal justice. The Commission cannot afford to
fuel racialized fears with incomplete data, unreliable research, and an-
ecdotal accounts of violent youth crime. While a new Commission is
not likely to refer to poor American youth as “slum children,” it
should also avoid the common racially coded terms of the day. Our
young people are youth, adolescents, teens, and children. They are not
“juveniles” or “delinquents,” and even those who have committed the
most dangerous offenses are not “WOWs,” the “worst of the worst.”
The Commission must avoid any language that undermines racial eq-
uity and makes it easier to forget that children of color are children.
Fortunately, a new Commission will have the benefit of fifty years of
research on normal adolescent development, implicit racial bias, and
procedural justice to aid them in their analysis. With the emerging
evidence of best practices in policing and juvenile justice reform iden-
tified in this Article, the Commission can develop a comprehensive
blueprint for developmentally appropriate and racially equitable re-
sponses to youth crime.
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