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Confusion in the Circuit Courts:
How the Circuit Courts Are Solving

the Mead-Puzzle by Avoiding
It Altogether
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ABSTRACT

Chevron deference is possibly the most discussed legal issue in recent his-
tory. Despite this prolific scholarship, relatively little empirical attention has
been devoted to Chevron’s impact in the circuit courts. To shed light on the
situation in the circuit courts, this Essay addresses the issue of how circuit
courts handle the “Mead-puzzle” in cases where a federal agency has infor-
mally interpreted a statute it administers. After presenting findings from an
empirical review of circuit court decisions, this Essay argues that Chevron
avoidance is now the norm in the circuit courts. In fact, Chevron avoidance is
so abundant that it is distorting agency win rates for informal interpretations
that receive Chevron deference. Chevron avoidance flourishes because courts
are still avoiding the confusion associated with Mead and Barnhart. To re-
move that confusion, this Essay argues that Chevron should be limited to leg-
islative rulemaking and formal adjudication.
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We will be sorting out the consequences of the Mead doc-
trine, which today has replaced the Chevron doctrine, for
years to come.

—Justice Antonin Scalia (2001)1

INTRODUCTION

Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc.2 is
one of, if not the most, cited Supreme Court case of all time.3

Thousands of law review articles, books, and cases have discussed its

1 United States v. Mead Corp., 533 U.S. 218, 239 (2001) (Scalia, J., dissenting) (citation
omitted).

2 467 U.S. 837 (1984).
3 See Kent Barnett & Christopher J. Walker, Chevron in the Circuit Courts, 116 MICH. L.

REV. 1, 2 (2017) (“Indeed, as of this writing, Chevron has been cited in nearly 80,000 sources
available on Westlaw, including in roughly 15,000 judicial decisions and nearly 18,000 law review
articles and other secondary sources.”).
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relevance and value at great length.4 This Essay addresses a lacuna in
this copious body of literature. Specifically, relatively little empirical
attention has been devoted to Chevron’s descriptive impact at the cir-
cuit court level,5 and consequently, there is a lack of scholarship re-
garding how the lower courts are tackling the “Mead-puzzle.”6

The term “Mead-puzzle” refers to the Supreme Court’s trio of
cases—Christensen v. Harris County,7 United States v. Mead Corp.,8

and Barnhart v. Walton9—which govern informal interpretations.10 In-
formal interpretations are essentially nonlegislative rules and informal
adjudication.11 As other authors have noted, there is confusion about
how the Mead-puzzle cases should be interpreted and applied.12 In-
deed, some authors have even documented instances where courts
avoid the Chevron question altogether because they want to avoid the
Mead-puzzle cases.13 However, the extent of the problem is currently
unknown.14

This information deficit was recently highlighted by Kent Barnett
and Christopher J. Walker in their article: Chevron in the Circuit

4 See, e.g., Mark Seidenfeld, Chevron’s Foundation, 86 NOTRE DAME L. REV. 273 (2011).
5 See generally Barnett & Walker, supra note 3, at 18–21 (discussing prior studies). For R

other studies regarding Chevron’s impact in both the Supreme Court and the circuit courts, see
William N. Eskridge, Jr. & Lauren E. Baer, The Continuum of Deference: Supreme Court Treat-
ment of Agency Statutory Interpretations from Chevron to Hamdan, 96 GEO. L.J. 1083, 1089–90
(2008) (considering Chevron’s impact in the Supreme Court); Kristin E. Hickman & Matthew D.
Krueger, In Search of the Modern Skidmore Standard, 107 COLUM. L. REV. 1235, 1235 (2007)
(“document[ing] an empirical study of five years worth of Skidmore applications in the federal
courts of appeals”); Orin S. Kerr, Shedding Light on Chevron: An Empirical Study of the Chev-
ron Doctrine in the U.S. Courts of Appeals, 15 YALE J. ON REG. 1, 24 (1998) (evaluating “253
agency interpretations” in the circuit courts); Thomas J. Miles & Cass R. Sunstein, Do Judges
Make Regulatory Policy? An Empirical Investigation of Chevron, 73 U. CHI. L. REV. 823, 825–26
(2006) (evaluating Chevron patterns based on the political view agency interpretations repre-
sented and the political leaning of the judge deciding the case).

6 The best scholarship currently available is probably a 2005 article by Lisa Schultz Bress-
man, discussed at length below. See Lisa Schultz Bressman, How Mead Has Muddled Judicial
Review of Agency Action, 58 VAND. L. REV. 1443, 1445 (2005).

7 529 U.S. 576 (2000).
8 533 U.S. 218 (2001).
9 535 U.S. 212 (2002).

10 See Kent Barnett, Codifying Chevmore, 90 N.Y.U. L. REV. 1, 56–58 (2015) (using the
term “Mead puzzle” in collectively referring to Christensen, Mead, and Barnhart).

11 See generally Barnett & Walker, supra note 3, at 35–37 (using “informal interpretations” R
to refer to informal adjudication and nonlegislative rules).

12 See, e.g., Bressman, supra note 6, at 1445–47 (discussing the confusion associated with R
Mead and Barnhart).

13 See, e.g., id. at 1464–66.
14 See Barnett & Walker, supra note 3, at 42–44 (noting some surprising findings, but being R

unable to offer an explanation).
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Courts.15 In the article, Barnett and Walker present findings from a
study of 1,558 agency interpretations.16 The results of their compre-
hensive research came as a surprise to administrative law scholars,17

and one of their most surprising findings has possible implications for
how circuit courts are approaching the Mead-puzzle. Barnett and
Walker found that in cases where Chevron is applied, agencies win at
higher rates when they use informal interpretation, rather than notice-
and-comment rulemaking, to interpret the statutes they administer.18

This unexpected finding highlighted the uncertainty noted above:
What are circuit courts doing when they encounter Chevron-eligible
informal interpretations? Has Chevron avoidance become more prev-
alent? If it has, why are the win rates affected? Or, has Barnhart be-
come the primary case for informal interpretations and inserted
factors from Skidmore v. Swift & Co.19 into the step zero inquiry? In
light of these unanswered questions, this Essay addresses a specific
issue: What do circuit courts do when they face the question of
whether to apply Chevron to an informal interpretation? In other
words, how are the circuit courts tackling the Mead-puzzle?

To answer that question, this Essay presents the results of an em-
pirical review of cases decided in the circuit courts. Specifically, the
author-reviewed cases from Barnett and Walker’s dataset.20 Out of the
1,558 agency interpretations in their dataset, 386 (a total of 340 indi-
vidual cases) were coded for informal interpretation. This Essay re-
flects a detailed review of approximately seventy of those informal
interpretations.

Due to its empirical nature, this Essay does not make any argu-
ments regarding Chevron’s place in administrative law. That question
has already been thoroughly discussed and debated by many adminis-
trative law scholars.21 Instead, this Essay seeks to describe how the

15 Id.; see also Richard Pierce, Circuit Courts Do Strange Things with Chevron, JOTWELL
(Sept. 6, 2016) (reviewing Barnett & Walker, supra note 3), http://adlaw.jotwell.com/circuit- R
courts-do-strange-things-with-chevron/ (noting how Barnett and Walker’s findings were
“surprising”).

16 See Barnett & Walker, supra note 3, at 23. R
17 See, e.g., Pierce, supra note 15. R
18 See Barnett & Walker, supra note 3, at 39–44. R
19 323 U.S. 134 (1944).
20 Barnett and Walker graciously shared their dataset with the author.
21 See, e.g., RANDY E. BARNETT, OUR REPUBLICAN CONSTITUTION 18 (2016) (arguing

against the federal judiciary’s practice of giving deference—in a number of instances, including
Chevron—because it violates the constitutional intent that individual citizens, not governmental
bodies, are sovereign); PHILIP HAMBURGER, IS ADMINISTRATIVE LAW UNLAWFUL? 12 (2014)
(arguing against the entire body of administrative law, including Chevron, because it gives too
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circuit courts are currently tackling the Mead-puzzle when faced with
informal interpretations, and discusses how the Mead-puzzle problems
may be solved.

To that end, this Essay proceeds in three parts. Part I begins with
a brief survey of the relevant step zero caselaw. Part I then discusses
Barnett and Walker’s findings, the methodology used in this Essay,
and existing theories on how courts approach the Mead-puzzle. Part II
describes the findings of this Essay regarding the circuit courts’ ap-
proach to the Mead-puzzle: confusion is widespread, and circuit
courts’ use of Chevron avoidance has dramatically increased. In fact,
Part II explains that Chevron avoidance is now so prevalent that it has
actually started to impact agency win rates for informal interpreta-
tions that receive Chevron deference. Part III begins by offering a
normative analysis of Chevron avoidance and concludes that Chevron
avoidance creates harmful uncertainty, frustrates a chief goal of Chev-
ron, and arguably violates a constitutional norm. To fix these
problems, Part III proposes that federal courts should only offer
Chevron deference to legislative rulemaking and formal adjudication,
and that courts can begin implementing this solution by narrowly
reading Mead and abandoning Barnhart.

I. THE MEAD-PUZZLE: WHEN DOES CHEVRON DEFERENCE APPLY

TO INFORMAL INTERPRETATIONS?

A. Chevron Step Zero

In Chevron, the Supreme Court held that deference should be
given to an agency’s reasonable interpretation of an ambiguous stat-
ute that the agency administers.22 This created the famous “two-step”
Chevron deference test.23 At step one, courts must decide whether the

much power to the executive branch); Sanford N. Caust-Ellenbogen, Blank Checks: Restoring
the Balance of Powers in the Post-Chevron Era, 32 B.C. L. REV. 757, 759–61 (1991) (arguing
Chevron is unconstitutional because it violates separation of powers); Michael Herz, Deference
Running Riot: Separating Interpretation and Lawmaking Under Chevron, 6 ADMIN. L.J. AM. U.
187, 189 (1992) (arguing that Chevron should be constrained); Cory R. Liu, Chevron’s Domain
and the Rule of Law, 20 TEX. REV. L. & POL. 391, 392–93 (2016) (arguing against Chevron
because of its instability and separation of powers problems); John F. Manning, Constitutional
Structure and Judicial Deference to Agency Interpretations of Agency Rules, 96 COLUM. L. REV.
612, 623 (1996) (arguing for Chevron as a canon of construction); Antonin Scalia, Judicial Defer-
ence to Administrative Interpretations of Law, 1989 DUKE L.J. 511, 512 (same); Seidenfeld, supra
note 4, at 276 (arguing that Chevron is a constitutional doctrine grounded in Article III as a R
“judicially self-imposed constraint to assuage concerns about the court’s countermajoritarian
role under the Constitution”).

22 See Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 845 (1984).
23 See id.; Emily Hammond et al., Judicial Review of Statutory Issues Under the Chevron



\\jciprod01\productn\G\GWN\85-5\GWN504.txt unknown Seq: 6  9-NOV-17 12:05

2017] CONFUSION IN THE CIRCUIT COURTS 1489

statute is ambiguous or clear on the specific issue presented.24 If the
statute is ambiguous on that issue, the court proceeds to step two.25

Under step two, courts must decide whether the agency’s interpreta-
tion of the ambiguous statute is reasonable.26 If the statute is not am-
biguous on the issue presented, then the court does not proceed to
step two.27 In such cases, the agency interpretation must comply with
the clear meaning of the statute.28 If the agency action is not true to
the clear meaning, then the court should overturn the agency
interpretation.29

Chevron left open an important question: to which interpreta-
tions should courts defer? This inquiry of whether Chevron deference
applies is defined as “Chevron step zero.” For purposes of this Essay,
“step zero” is used narrowly, referring only to cases and issues dis-
cussed in this Section, i.e., whether Chevron applies to informal
interpretations.30

The Supreme Court addressed the step zero question almost
twenty years ago in Christensen v. Harris County, where it considered
whether an opinion letter, authored by the acting director of the De-
partment of Labor’s Wage and Hour Division, deserved Chevron def-
erence.31 The Court held that “[i]nterpretations such as those in
opinion letters—like interpretations contained in policy statements,
agency manuals, and enforcement guidelines, all of which lack the
force of law—do not warrant Chevron-style deference.”32 Rather,
those interpretations warrant Skidmore deference.33

Doctrine, in A GUIDE TO JUDICIAL AND POLITICAL REVIEW OF FEDERAL AGENCIES 65 (Michael
E. Herz et al. eds., 2d ed. 2015) (discussing the Chevron two-step test).

24 See Chevron, 467 U.S. at 842 (“First, always, is the question whether Congress has di-
rectly spoken to the precise question at issue.”).

25 See id. at 842–43.
26 See id. at 843–45.
27 See id. at 842–43 (“If the intent of Congress is clear, that is the end of the matter; for the

court, as well as the agency, must give effect to the unambiguously expressed intent of
Congress.”).

28 See id.
29 See id. at 842–45.
30 Step zero may also include cases and issues not discussed in this Section, such as the

“major questions doctrine” established by the Supreme Court in FDA v. Brown & Williamson
Tobacco Corp, 529 U.S. 120 (2000).

31 See Christensen v. Harris Cty., 529 U.S. 576, 580–81 (2000).
32 Id. at 587.
33 Id. (“[I]nterpretations contained in formats such as opinion letters are ‘entitled to re-

spect’ under our decision in Skidmore . . . .”). See generally Skidmore v. Swift & Co., 323 U.S.
134 (1944).
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Deference under Skidmore v. Swift & Co. is less respectful to
agency interpretations than Chevron deference.34 Under Skidmore,
agency interpretations are entitled to deference to the extent that they
have the “power to persuade.”35 Whether an interpretation carries the
power to persuade depends upon “the thoroughness evident in its
consideration, the validity of its reasoning, its consistency with earlier
and later pronouncements, and all those factors which give it power to
persuade, if lacking power to control.”36

Christensen arguably created a bright line rule: agency interpreta-
tions carrying the force of law receive Chevron deference and others
receive Skidmore deference.37 But this clarity was called into question
a year later in United States v. Mead Corp. In Mead, the Supreme
Court considered whether a ruling letter issued by the United States
Customs Service should receive Chevron deference.38 Presumably, if
Christensen had actually created a bright-line rule, the Court could
have decided the issue solely on the fact that “[r]uling[] [letters] . . .
‘do not carry the force of law.’”39 The Court’s discussion, however,
was more nuanced.

Specifically, the Supreme Court held that procedural formality is
not dispositive, and “administrative implementation of a particular
statutory provision qualifies for Chevron deference when it appears
that Congress delegated authority to the agency generally to make
rules carrying the force of law, and that the agency interpretation
claiming deference was promulgated in the exercise of that author-
ity.”40 As a result, “Mead declares that Chevron applies where:
(a) Congress has granted an agency power to imbue a statutory con-
struction with the ‘force of law’ and (b) the agency used this power.”41

Under this framework, one indicator that “Congress delegated
authority to the agency . . . to make rules carrying the force of law” is
that the agency has the “power to engage in adjudication or notice-
and-comment rulemaking.”42 Moreover, Mead emphasized that for-

34 Compare Skidmore, 323 U.S. at 140 (giving deference to persuasive interpretations),
with Chevron, 467 U.S. at 842–43 (giving deference to reasonable interpretations).

35 See Skidmore, 323 U.S. at 140.
36 Id.
37 See Christensen, 529 U.S. at 587.
38 See United States v. Mead Corp., 533 U.S. 218, 222–23 (2001).
39 Id. at 226 (quoting Mead Corp. v. United States, 185 F.3d 1304, 1307 (Fed. Cir. 1999)).
40 Id. at 226–27.
41 Steven Croley & Richard Murphy, The Applicability of the Chevron Doctrine—“Chev-

ron Step Zero,” in A GUIDE TO JUDICIAL AND POLITICAL REVIEW OF FEDERAL AGENCIES,
supra note 23, at 101, 107. R

42 Mead, 533 U.S. at 226–27.
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mal agency procedures, specifically those stemming from notice-and-
comment rulemaking and formal adjudication, are also indicators that
the interpretation was promulgated as an “exercise of [the agency’s
lawmaking] authority.”43 However, as Mark Seidenfeld noted, exam-
ining the procedures is actually not that helpful if force of law is the
touchstone (which Mead ostensibly holds) because “procedures do
not affect the ‘force of law’ of an action.”44 For example, “there is no
difference in the legal impact of an agency order issued after formal
adjudicatory procedures and an order issued after informal adjudica-
tory procedures.”45

Nevertheless, Mead is clear: interpretations promulgated through
notice-and-comment rulemaking, or formal adjudication, should be
thought of as “safe harbors.”46 For other agency interpretations, i.e.,
informal interpretations, things are a little fuzzier, but Chevron defer-
ence is probably still possible if the interpretation passes the two-step
Mead test.47

One year after Mead, the Supreme Court returned to the issue of
informal interpretations in Barnhart v. Walton. In Barnhart, Justice
Breyer, writing for the majority, explained in dictum that informal in-
terpretations—presumably even those that do not carry the force of
law—can receive Chevron deference.48 The issue in Barnhart was
whether the Social Security Agency’s definition of the term “disabil-
ity”—arrived at through notice-and-comment rulemaking—deserved
Chevron deference.49 Justice Breyer reasoned that even if the Agency
had not arrived at its interpretation through notice-and-comment
rulemaking (which it had) the Agency’s interpretation would still re-
ceive Chevron deference.50

In reaching this conclusion, Justice Breyer opined that “the inter-
stitial nature of the legal question, the related expertise of the Agency,
the importance of the question to administration of the statute, the
complexity of that administration, and the careful consideration the

43 Id. at 227.
44 Seidenfeld, supra note 4, at 279. R
45 Id.
46 See Croley & Murphy, supra note 41, at 107. R
47 See Mead, 533 U.S. at 227–30.
48 See Barnhart v. Walton, 535 U.S. 212, 221 (2002) (“[T]he fact that the Agency previ-

ously reached its interpretation through means less formal than ‘notice and comment’ rulemak-
ing does not automatically deprive that interpretation of the judicial deference otherwise its
due.” (citation omitted)).

49 See id. at 220–21.
50 See id. at 221.
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Agency has given the question over a long period of time” indicate
that an interpretation deserves Chevron deference.51 Essentially, then,
dicta from Barnhart suggests a factor-based approach to assess
whether Chevron deference applies to informal interpretations.52 Ap-
plying those factors to the facts of Barnhart, Justice Breyer found
Chevron applied because, among other things, the Agency had
adopted the interpretation—the one contained in the regulation—as
early as 1957 in an opinion letter.53 The longstanding nature of the
interpretation weighed heavily in favor of affording deference.54

To recapitulate, Christensen ruled that agency decisions that do
not carry the force of law do not get Chevron deference.55 Mead ad-
vises that formal procedures—notice-and-comment rulemaking and
formal adjudication—are not necessary for Chevron deference, but
will usually be sufficient because they will typically comply with the
two-step test.56 Finally, Barnhart suggests that informal interpreta-
tions—even those outside of Mead’s “safe harbors”—may receive
Chevron deference.57

Unfortunately, Barnhart left open many lingering questions.58 For
example, should lower courts even apply the Barnhart test at all (or
should it be ignored because the test is contained in dictum)? Moreo-
ver, how should it be applied? Should the factors be applied systemat-
ically, like a test? Or, are those factors merely a manifestation of a
deeper rationale for affording deference (such as the comparative ad-
vantage of the agency’s decisionmaking ability in a given case or the
longstanding nature of the interpretation)?59 Moreover, how exactly
do Mead and Barnhart fit together? Part II of this Essay presents find-
ings on how the lower courts have answered these questions. Before
discussing those findings, however, it is necessary to first describe the
methodology of this study.

51 Id. at 222.

52 See id.

53 See id. at 219–21.

54 See id.

55 See Christensen v. Harris Cty., 529 U.S. 576, 580–81 (2000).

56 See United States v. Mead Corp., 533 U.S. 218, 226–27, 229–30 (2001).

57 See Barnhart, 535 U.S. at 219–21.

58 See infra Part II.

59 See Bressman, supra note 6, at 1488–91 (arguing Barnhart merely stands for the simple R
proposition that longstanding agency interpretations should receive Chevron deference); Croley
& Murphy, supra note 41, at 108 (suggesting that perhaps the real takeaway from Barnhart is an R
emphasis on agency expertise and comparative decision-making ability).
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B. Barnett and Walker’s Dataset, and the Methodology of This
Study

As noted above, the data presented in this Essay is based on a
review of cases contained in Barnett and Walker’s dataset. Barnett
and Walker’s dataset was compiled by running various Westlaw
searches for Chevron and other related terms.60 They pulled cases
from all the federal circuit courts, including both the Federal Circuit
and the D.C. Circuit.61 Additionally, Barnett and Walker focused on
reported cases decided between 2003 and 2013.62 This timeframe is
important because the Supreme Court had decided Christensen,
Mead, and Barnhart by 2003.63 Consequently, the information in this
dataset is unique in relation to many other studies because it offers a
complete picture of how the circuit courts have reacted to the Mead-
puzzle cases.64

Barnett and Walker’s final dataset contained 1,558 agency inter-
pretations.65 The term “agency interpretation” should not be confused
with “cases,” because some cases may contain multiple, distinct inter-
pretations (the final dataset contained 1,327 cases).66 Next, Barnett
and Walker coded the interpretations for thirty-seven different factors
(e.g., who won the case, which agency was being challenged, etc.).67

One of those factors was the “agency format,” i.e., what procedure the
agency used to interpret the statute.68 Barnett and Walker coded for
five agency format categories: (1) formal rulemaking, (2) informal
rulemaking, (3) formal adjudication, (4) informal interpretation, and
(5) FERC proceedings.69

This Essay focuses on informal interpretations. To perform this
study, the author narrowed Barnett and Walker’s dataset to just the
entries coded for informal interpretation (386 of the 1,558 interpreta-
tions).70 This Essay presents the findings from a detailed review of
seventy interpretations, with a focus on the Mead-puzzle cases and
how the lower courts are tackling the issues contained therein.

60 See Barnett & Walker, supra note 3, at 21–27. R
61 See id. at 44.
62 Id. at 21–27.
63 See id.
64 Cf. Kerr, supra note 5 (evaluating 253 interpretations in the circuit courts that were all R

decided before Christensen, Mead, and Barnhart).
65 See Barnett & Walker, supra note 3, at 23. R
66 See id.
67 Id. at 24 & n.147.
68 Id.
69 See id. at 27–28, 28 n.164.
70 See id. at 37.
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C. Barnett and Walker’s Findings and Their Implications for
Existing Models on Lower Court Interpretations of the
Mead-Puzzle

Barnett and Walker found that in cases where Chevron is applied,
agencies win 77.4% of the time.71 When no deference regime is se-
lected, agencies win 66.4% of the time.72 If Skidmore is applied, then
agencies win 56.0% of the time.73 Finally, when de novo review is ap-
plied, agencies win 38.5% of the time.74 When the win rates are ana-
lyzed by agency format, agencies win 72.8% of the time when they
interpret through informal rulemaking, 74.7% of the time when they
interpret through formal adjudication, and 65.0% of the time when
they interpret through informal means.75 Additionally, Chevron is ap-
plied 91.9% of the time to informal rulemaking, 76.7% of the time to
formal adjudication, and 44.8% of the time to informal interpreta-
tions.76 These findings are relatively unsurprising and more or less
consistent with prior studies.77

However, in cases where Chevron is applied, agencies prevail
74.4% of the time when they interpret through informal rulemaking,
81.7% of the time when they interpret through formal adjudication,
and 78.6% of the time when they interpret through informal means.78

In contrast to the overall success rates, these findings are surprising.
Specifically, it is surprising that when Chevron is applied, agencies win
approximately four percent more of the time under informal interpre-
tation than informal rulemaking (i.e., notice-and-comment rulemak-
ing).79 One would likely expect that in the cases where Chevron is
applied, the win rates would be lowest for informal interpretations.
This is especially true if the data is viewed through a legal process
lens. From a legal process viewpoint, “the best criterion of sound leg-
islation is . . . whether it is the product of a sound process of enact-
ment.”80 In other words, better processes result in more reasonable

71 Id. at 29–30, 30 fig.1.
72 Id. at 30 fig.1.
73 Id.
74 Id.
75 Id. at 35–37.
76 Id. at 39 fig.5.
77 See id. at 28–39.
78 Id. at 41 fig.6.
79 Pierce, supra note 15; see also Barnett & Walker, supra note 3, at 41–43 (discussing this R

finding).
80 HENRY M. HART, JR. & ALBERT M. SACKS, THE LEGAL PROCESS: BASIC PROBLEMS IN

THE MAKING AND APPLICATION OF LAW 695 (William N. Eskridge, Jr. & Philip P. Frickey eds.,
1994).
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legislation.81 If this thinking is applied to the agency interpretation
context, formal adjudication and notice-and-comment rulemaking
should result in more reasonable interpretations because they have
(arguably) better processes.82 Therefore, the informal interpretation
win rates under Chevron should have been significantly lower than the
win rates for notice-and-comment rulemaking.

Is it possible to reconcile these numbers with preexisting scholar-
ship? Lisa Schultz Bressman has set forth perhaps the best descriptive
theory to date on how circuit courts handle step zero for informal in-
terpretations.83 Bressman has argued that generally, circuit courts are
all over the map; more specifically, courts tend to limit their focus to
only Mead or only Barnhart.84 Bressman also suggests that courts
sometimes engage in Chevron avoidance, i.e., they avoid step zero al-
together and either (1) analyze under Skidmore, or (2) say that the
agency interpretation would prevail under both Skidmore and
Chevron.85

In a similar vein, Adrian Vermeule has documented another type
of Chevron avoidance in the circuit courts.86 According to Vermeule,
some courts avoid Chevron by finding that the statute is clear.87 Thus,
these courts issue what would be a step one win for the agency, but
rule for the agency without ever actually applying Chevron.88 How-
ever, Chevron avoidance does not—at least on its face—explain why
agencies are successful at such high rates when Chevron deference is
applied to informal interpretations.

By contrast, Judge Posner’s conception of Barnhart may explain
the high win rates for informal interpretations under Chevron. Posner
has argued that Barnhart merged Chevron and Skidmore into a single
test.89 According to Posner, Barnhart’s factors represent an infusion of

81 See id.
82 See id.
83 See Bressman, supra note 6. R
84 See id. at 1445, 1459.
85 See id. at 1464–65.
86 Adrian Vermeule, Our Schmittian Administrative Law, 122 HARV. L. REV. 1095,

1128–30 (2009).
87 See id. at 1128–29.
88 See id. at 1128–30.
89 See Krzalic v. Republic Title Co., 314 F.3d 875, 879 (7th Cir. 2002) (suggesting a

“merger”); Cass R. Sunstein, Chevron Step Zero, 92 VA. L. REV. 187, 219 (2006) (discussing
Posner’s endorsement of a single test). Others have noted the similarity between Barnhart’s fac-
tors and Skidmore. See, e.g., Barnett & Walker, supra note 3, at 14 (“The [Barnhart] Court then R
referred to other considerations, reminiscent of Skidmore’s.”).
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Skidmore into the Chevron test at step zero.90 Because Skidmore is
less deferential than Chevron, the agency would first have to pass the
more difficult test (under Skidmore) at step zero before the agency
can even reach Chevron step one. It would be quite anomalous if an
interpretation passed Skidmore at step zero and then lost at either
Chevron step one or step two. Consequently, if Judge Posner is cor-
rect, and if many of the cases in Barnett and Walker’s dataset are actu-
ally applying Barnhart at step zero, then it is not surprising that the
informal interpretation cases are faring better than their notice-and-
comment counterparts, because the latter did not have to first pass
Skidmore. Part II will show, however, that Chevron avoidance—de-
spite its facial lack of relevance—is causing this four percent
difference.

II. HOW CIRCUIT COURTS ARE SOLVING THE MEAD-PUZZLE

Much of what Lisa Schultz Bressman observed ten years ago
about the federal circuits’ treatment of the Mead-puzzle still holds
true today. Her general claim that Mead has caused plenty of confu-
sion is clearly evident.91 However, courts have gone beyond what she
(and Vermeule) documented and have found more ways to engage in
Chevron avoidance.

A. Chevron Avoidance and Its Impact on Agency Win Rates
Under Chevron

This Essay defines Chevron avoidance broadly. For purposes of
this Essay, Chevron avoidance is any measure a court takes to avoid
step zero. Consequently, even cases where Chevron ultimately applies
are viewed as Chevron avoidance if the court avoided step zero when
it was arguably in question. In fact, this type of Chevron avoidance
occurs frequently in informal adjudication cases. In these cases, it is
common to find that lower courts neglect the step zero analysis and
simply hold that Chevron just applies.92

However, courts also engage in this type of Chevron avoidance in
other informal interpretations (e.g., policy guidelines and opinion let-
ters). In Cohen v. JP Morgan Chase & Co.,93 the Second Circuit ad-
dressed the question of whether a policy statement issued by the

90 See Krzalic, 314 F.3d at 879.
91 See Bressman, supra note 6, at 1443–48. R
92 See, e.g., Alvin Lou Media, Inc. v. FCC, 571 F.3d 1, 8–9 (D.C. Cir. 2009); Aerolineas

Argentinas S.A. v. U.S. Dep’t of Transp., 415 F.3d 1, 6–7 (D.C. Cir. 2005).
93 498 F.3d 111 (2d Cir. 2007).
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Department of Housing and Urban Development (“HUD”) deserved
Chevron deference.94 Specifically, HUD had interpreted section 8 of
the Real Estate Settlement Procedures Act95 to preclude “unearned
fees” in three instances.96 The opinion completely bypasses step zero,
proceeds straight to the Chevron two-step test, and upholds the
Agency’s interpretation as reasonable at Chevron step two.97

Another creative way courts avoid the step zero analysis is by
holding that an agency interpretation is so unreasonable that it would
fail under Chevron (and accordingly under all the other deference re-
gimes), so it is irrelevant whether Chevron applies. In California De-
partment of Social Services v. Thompson,98 the Secretary of the
Department of Health and Human Services interpreted a provision of
the Social Security Act99 to mean that children in the foster system are
eligible for federal aid.100 The Secretary relied in part on both a regu-
lation and also on an opinion letter.101 The Ninth Circuit noted at the
outset that, after Barnhart and Mead, whether Chevron applies to an
interpretation (such as the one at issue) has “become a complex
task.”102 The court then held that “[b]ecause we ultimately find that
the Secretary’s interpretation cannot withstand scrutiny under even
the high level of deference afforded by Chevron, we need not wade
further into the Mead/Barnhart quagmire.”103

Similarly, in Cook v. FDA,104 the D.C. Circuit avoided addressing
whether the FDA’s policy statement deserved Chevron deference.105

In Cook, the central problem was whether the FDA’s refusal to regu-
late thiopental (an essential drug in lethal injection mixtures) was a
violation of the FDA’s statutory mandate to regulate the importation
of certain drugs and substances.106 The plaintiffs argued that the statu-
tory term “shall” meant “must,” i.e., the FDA had to regulate drugs

94 See id. at 114, 120–21.
95 Real Estate Settlement Procedures Act of 1974, 12 U.S.C. §§ 2601–2617 (2012).
96 See Cohen, 498 F.3d at 114.
97 See id. at 120–26.
98 321 F.3d 835 (9th Cir. 2003).
99 Social Security Act of 1935, 42 U.S.C. §§ 301–1397mm (2012).

100 See Thompson, 321 F.3d at 838–39.
101 See id. at 847–48.
102 Id. at 848.
103 Id.
104 733 F.3d 1 (D.C. Cir. 2013).
105 See id. at 5. Notably, in this case, the court was also dealing with another tricky Chevron

question: whether Chevron applies to matters which the agency claims are given to its discretion-
ary authority. See id.

106 See id. at 4. The FDA policy statement stated that the FDA “‘neither approves nor
reviews [thiopental] for use in lethal injections.’ Rather, in ‘defer[ence] to law enforcement’
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like thiopental.107 The court agreed with the plaintiffs’ interpretation
of the statute.108 As a result, the court dodged step zero because the
disputed statute “unambiguously impose[d] mandatory duties upon
the FDA,” and consequently, it did not matter whether Chevron
applied.109

Additionally, courts continue to employ the types of Chevron
avoidance noted by Bressman and Vermuele.110 In City of Arcadia v.
EPA,111 the Ninth Circuit considered whether the EPA acted within
its statutory authority when it approved the State of California’s “total
maximum daily load” plan—a measure of how much trash the state
can dump into the Los Angeles River per day.112 The court did not
discuss whether Chevron applied.113 Rather, the Ninth Circuit simply
found that the statutory scheme clearly gave this power to the EPA.114

Accordingly, the EPA’s interpretation of the statute was consistent
with the clear meaning of the statute.115

Further, in Ammex, Inc. v. United States,116 the Sixth Circuit con-
sidered the IRS’s position that “delivery of fuel into the fuel supply
tank of a motor vehicle is use of that fuel, and that the subsequent
movement of the vehicle into a foreign country does not constitute ex-
portation of that fuel for purposes of motor fuel excise taxes” was a
reasonable interpretation of 26 U.S.C. § 4221(a), which exempted
from taxation goods sold for the purpose of export.117 Ammex was
required to pay taxes under the IRS policy and argued that the policy
was an incorrect interpretation of “export” in the statute.118 The Sixth

agencies, henceforth it would exercise its ‘enforcement discretion not to review these shipments
and allow processing through [Customs’] automated system for importation.’” Id.

107 See id. at 7–8.
108 See id.
109 Id. at 5.
110 Bressman, supra note 6, at 1464–65; Vermeule, supra note 86, at 1128–30; see, e.g., Int’l R

Internship Program v. Napolitano, 718 F.3d 986, 987 n.1 (D.C. Cir. 2013) (“Because we conclude
that the agency’s interpretation of the statute is the better reading, we need not determine
whether the agency’s interpretation is entitled to Chevron deference.”).

111 411 F.3d 1103 (9th Cir. 2005).
112 See City of Arcadia, 411 F.3d at 1105–06.
113 See id.
114 See id.
115 See id. Dicta in the opinion indicates the Ninth Circuit believed that Chevron would

have applied if the statute was unclear. Id. at 1106–07 (“Even if the language of the statute were
not clear, we would uphold as reasonable the EPA’s interpretation of the Clean Water Act to
require approval or disapproval of California’s [total daily maximum load].”).

116 367 F.3d 530 (6th Cir. 2004).
117 Id. at 535 (emphasis added).
118 See id. at 532–33.
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Circuit dodged the issue of whether Chevron applied to the IRS’s in-
terpretation, holding that even if Skidmore applied, the IRS’s inter-
pretation still had the “power to persuade.”119 According to the court,
federal tax law is complex, the IRS is a “relative expert[],” and this
was a “longstanding and sensible interpretation of the statutory
scheme.”120 Consequently, the IRS’s interpretation deserved defer-
ence—even under Skidmore—and the Sixth Circuit did not need to
decide whether Chevron applied.121

As these examples illustrate, Chevron avoidance is incredibly per-
vasive. In fact, Chevron avoidance is now the norm for circuit courts
facing an informal interpretation. Nearly half of the cases surveyed
engaged in one of the methods of Chevron avoidance.122 This claim is
substantiated by the number of times the step zero cases (Christensen,
Mead, and Barnhart) are cited in the cases coded for informal inter-
pretation in Barnett and Walker’s dataset. As Table 1 depicts, Mead
was cited in only 145 out of the 340 circuit court cases surveyed
(42.6%). Christensen was cited in only 92 of the 340 (27.1%) cases.
Lastly, only 31 of the 340 cases (9.1%) cited Barnhart. In contrast to
the step zero cases, Chevron was cited in 294 of the 340 cases
(86.5%).123

119 See id. at 535.
120 Id.
121 See id.
122 See infra Table 1.
123 The data in Table 1 was compiled by running all of the case citations coded for informal

interpretation through the “BriefCheck” feature in LexisNexis. The search results were nar-
rowed to retrieve only the “Table of Authorities” for each case citation. Table 1 was compiled
based on how frequently each case was referenced in the “Table of Authorities” documents.
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TABLE 1. CIRCUIT COURT CITATIONS TO CHEVRON, MEAD,
CHRISTENSEN, AND BARNHART (N=340)
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Two important takeaways emerge from this data. First, full step
zero analysis is rare; Chevron avoidance is the norm. Second, Barn-
hart’s descriptive relevance is minimal. As discussed in Part I, Barn-
hart had the potential to be the central case for informal
interpretations.124 Consequently, Barnhart’s low cite rate of 9.1% is
rather unexpected.125 But this low rate is even more surprising when
considered in light of the fact that all the other Mead-puzzle cases
were cited more frequently by the circuit courts. Because Barnhart is
rarely cited, it likely does not explain the win rate differentiation Bar-
nett and Walker documented. This Essay posits that Chevron avoid-
ance, not Barnhart, is the primary explanation for the four percent
difference. To conceptualize how Chevron avoidance has created this
anomaly, consider Figure 1, below.

124 See supra Part I.
125 See supra Part I.
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FIGURE 1. MARGINAL VERSUS MODERATE INTERPRETATIONS
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In Figure 1, the “Least Reasonable” and “Most Reasonable” in-
terpretations are located at the margins. The “Least Reasonable” in-
terpretations are remote, far-fetched readings of the statute; the
“Most Reasonable” interpretations are modest, conservative concep-
tions of the statute. Over time, courts employing Chevron avoidance
will dispense with these interpretations—as the most modest and out-
landish interpretations—outside of Chevron at a proportionally higher
rate than the moderately reasonable interpretations.

To illustrate, consider a couple of examples that would likely fall
in the “Least Reasonable” category. In Cook, the FDA’s policy state-
ment contradicted the plain meaning of the statute.126 Because this
interpretation was clearly unreasonable, it was easy to resolve outside
of Chevron. Indeed, this is exactly what the D.C. Circuit did when it
held that it did not matter whether Chevron applied because the stat-
ute “unambiguously imposes mandatory duties upon the FDA.”127

Additionally, consider Thompson, where the Secretary’s interpreta-
tion was so unreasonable that it could not “withstand scrutiny under
even the high level of deference afforded by Chevron.”128 If the inter-
pretation in Thompson was so extreme that it would fail under Chev-
ron, then the court could (and eventually, did) resolve the case
without “wad[ing] further into the Mead/Barnhart quagmire.”129

Consider also the “Most Reasonable” interpretations. In City of
Arcadia, the Ninth Circuit found that the interpretation was consistent

126 See Cook v. FDA, 733 F.3d 1, 11 (D.C. Cir. 2013).
127 Id. at 5.
128 Cal. Dep’t of Soc. Servs. v. Thompson, 321 F.3d 835, 848 (9th Cir. 2003).
129 Id.
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with the clear meaning of the statute.130 Similarly, in Ammex the Sixth
Circuit found that the interpretation was so reasonable that it would
survive under Chevron or Skidmore.131 Both cases were prime candi-
dates for Chevron avoidance because they could easily be resolved
outside the Chevron framework.

If the interpretation in Ammex had been slightly less reasonable,
then it would have no longer been subject to Chevron avoidance, be-
cause (presumably) the court could not have found that the interpre-
tation would also pass under Skidmore. Similarly, if the interpretation
in Thompson had been slightly more reasonable, then it too would not
have been a candidate for Chevron avoidance because the court could
not have held that the interpretation would fail under Chevron. Thus,
“Moderately Reasonable” interpretations are harder to resolve
through the leading Chevron avoidance techniques. Consequently,
where courts are using the Chevron avoidance techniques described in
this Essay, proportionally more of the “Moderately Reasonable” cases
will make it to the Chevron two-step analysis than their marginal
counterparts.

In other words, Chevron avoidance will likely weed out interpre-
tations at the margins. This has important implications for agency win
rates under Chevron. Because Chevron is quite deferential to agency
interpretations,132 the only cases that have a real chance of losing
under Chevron are those at the very left side of Figure 1 (the “Least
Reasonable” interpretations)—all other interpretations will probably
prevail if Chevron is applied. Figure 2 depicts the likelihood of an in-
terpretation prevailing under Chevron in relation to the reasonable-
ness of the interpretation.

130 See City of Arcadia v. EPA, 411 F.3d 1103, 1105–07 (9th Cir. 2005).
131 See Ammex, Inc. v. United States, 367 F.3d 530, 535 (6th Cir. 2004).
132 See supra Section I.C.



\\jciprod01\productn\G\GWN\85-5\GWN504.txt unknown Seq: 20  9-NOV-17 12:05

2017] CONFUSION IN THE CIRCUIT COURTS 1503

FIGURE 2. THE RELATIONSHIP BETWEEN CHEVRON WIN RATES

AND THE REASONABLENESS OF THE AGENCY
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The gray areas in Figure 2 display where Chevron avoidance will
have the most significant impact. This explains why Barnett and
Walker found that in cases where Chevron is applied, agencies win at
slightly higher rates through informal interpretation than notice-and-
comment rulemaking. Chevron avoidance likely occurs less in the
Mead safe harbor cases (i.e., notice-and-comment rulemaking and for-
mal adjudication). Consequently, in those cases, the “Least Reasona-
ble” interpretations reach the Chevron two-step test. In contrast,
Chevron avoidance artificially weeds out many of the “losing” infor-
mal interpretation cases. The result is that win rates for informal inter-
pretations are four percent higher than notice-and-comment
rulemaking.

Perhaps, however, this explanation proves too much. If Chevron
avoidance really was “weeding out” the losing cases before the courts
apply Chevron, then why are agencies not winning at even higher
rates under informal interpretation? There are two explanations for
this. First, Chevron avoidance is not applied in every informal inter-
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pretation case.133 Consequently, some of the “losing” informal inter-
pretation cases are still making it to Chevron. Second, as noted in Part
I, the four percent disparity is significant if the data is considered from
a “legal process” standpoint.

B. Mead Only, Barnhart Only, and Both

Unfortunately, even in cases where courts do perform step zero,
confusion still abounds. As Lisa Bressman documented in How Mead
Has Muddled Judicial Review of Agency Action, courts often focus on
just Mead or just Barnhart.134 In other words, courts analyze the inter-
pretation under one of the two tests and completely ignore the
other.135 There are, however, at least some courts that are attempting
to engage in a full step zero analysis, i.e., they are considering both
Mead and Barnhart.

In Fournier v. Sebelius,136 the Ninth Circuit considered whether
the Secretary of the Department of Health and Human Services’ in-
formal interpretation (released in a policy manual) deserved Chevron
deference.137 The Secretary had interpreted the Social Security Act to
deny dental coverage to the appellants.138 First, the court addressed
whether the interpretation passed the two-step Mead test.139 After
finding that Congress had implicitly delegated lawmaking authority to
the Secretary (through the ambiguous statute), the court next consid-
ered the second step under Mead: whether the interpretation had
been promulgated as an exercise of that authority.140 Interestingly, the
Ninth Circuit read Barnhart as providing the proper test for determin-
ing whether an informal interpretation satisfies the second step of the
Mead test.141 Applying the Barnhart factors, the court concluded “the
Secretary’s interpretation of § 1395y(a)(12) warrants Chevron defer-

133 See, e.g., Fournier v. Sebelius, 718 F.3d 1110, 1119–22 (9th Cir. 2013) (thoroughly dis-
cussing, in a significant portion of the opinion, the Federal Reporter to work through step zero
analysis).

134 See Bressman, supra note 6, at 1458–59. R
135 See id.; see, e.g., Crawfish Processors All. v. United States, 477 F.3d 1375, 1380 (Fed. Cir.

2007) (focusing only on Mead); Mylan Labs., Inc. v. Thompson, 389 F.3d 1272, 1279–80 (D.C.
Cir. 2004) (focusing mostly on Barnhart).

136 718 F.3d 1110 (9th Cir. 2013).

137 See id. at 1117–18.

138 See id.

139 See id. at 1119–20.

140 See id.

141 See id. at 1120.
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ence.”142 The court then ruled for the Agency at step two of
Chevron.143

Notably, Fournier is an excellent example of Judge Posner’s view
that Barnhart infused Skidmore into Chevron at step zero.144

Fournier’s entire step zero analysis spanned over four pages of the
opinion.145 By contrast, Fournier’s entire Chevron analysis totaled
only two paragraphs.146 Notwithstanding the superficial nature of the
metric, this length disparity is exactly what one would expect to see if
Skidmore (the more difficult test) was functioning as the step zero
inquiry—that is, the bulk of the court’s analysis would be frontloaded
at step zero. Moreover, the Barnhart analysis in Fournier does resem-
ble Skidmore’s “power to persuade” analysis.147

Regardless, the crux of Part II is that circuit courts are so con-
fused about how to apply the Mead-puzzle cases that Chevron avoid-
ance is now the norm. Confusion in the law is never desirable. But is
Chevron avoidance itself really that harmful? Part III addresses this
very question.

III. TO ELIMINATE THE CONFUSION CREATED BY THE MEAD-
PUZZLE, CHEVRON SHOULD BE LIMITED TO LEGISLATIVE

RULEMAKING AND FORMAL ADJUDICATION

A. Chevron Avoidance Has Created Serious Problems for
Administrative Law

Chevron avoidance is undesirable because it creates harmful un-
certainty, undermines one of Chevron’s primary purposes, and argua-
bly violates a constitutional norm. As Bressman argued, Chevron
avoidance creates uncertainty for the agency because the long-term
implications of the decision are unclear.148 The implications are un-
clear because in cases where Chevron applies, the agency “retains the
ability to change its position in the future” (i.e., the agency, not the
court, has discretion).149 Whereas if Skidmore applies, the court re-
tains “interpretive control.”150 Consequently, if a court decides to up-
hold an interpretation because it would pass review under either

142 Id. at 1122.
143 See id. at 1122–23.
144 See supra Section I.C.
145 See Fournier, 718 F.3d at 1119–23.
146 See id. at 1122–23.
147 Compare id. at 1119–23, with Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).
148 See Bressman, supra note 6, at 1466–69. R
149 Id. at 1466.
150 Id. at 1467.
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Chevron or Skidmore, the agency is left wondering how much flexibil-
ity it has in the future (i.e., whether the agency or the court has inter-
pretive control going forward).151

Cass Sunstein responded directly to Bressman’s argument, and
suggested that the “uncertainty [generated by Chevron avoidance] is
unlikely to create serious problems” because ultimately “Skidmore
[still] permits agencies to make changes so long as they have good
reasons for doing so.”152 Despite being correct in a technical sense
(the agency can still change its position), Sunstein’s response is unper-
suasive. Sunstein’s response ignores the crucial distinction between
Chevron and Skidmore: Chevron gives the agency interpretive control,
whereas Skidmore gives the court interpretive control.153 In other
words, the important issue that Bressman highlighted was not whether
the agency can change its position at all, but rather how easily the
agency can change its position.154 It is more difficult for an agency to
change its position when a court upholds an interpretation as persua-
sive under Skidmore than when a court upholds an interpretation as
reasonable under Chevron.155 If a court concludes that an interpreta-
tion is both reasonable and persuasive (as in some types of Chevron
avoidance), the agency is left wondering what it must do to success-
fully change its position in the future.156

Additionally, Chevron avoidance undermines a primary public
policy that supports Chevron: removing discretion from unelected fed-
eral judges and giving it to the politically accountable, elected
branches.157 Under Chevron, the agency is the primary interpreter of a
statute it administers.158 In contrast, Chevron avoidance puts the court
in the driver’s seat because it creates an opportunity for the court to
place the agency in a position of uncertainty.159 Essentially, Chevron
avoidance allows the courts to tie the agency’s hands.160

151 See id. at 1466–69.

152 Sunstein, supra note 89, at 229 n.184. R
153 See Bressman, supra note 6, at 1466–69. R
154 See id.

155 See id.

156 See id.

157 See Thomas W. Merrill & Kristin E. Hickman, Chevron’s Domain, 89 GEO. L.J. 833, 861
(2001) (“One reason for preferring agency interpretations, which is alluded to by Chevron itself,
is that agencies are more politically accountable than are courts.” (citation omitted)).

158 See Bressman, supra note 6, at 1466–69. R
159 Cf. id. (arguing that Chevron avoidance creates uncertainty for the agency).

160 Cf. id. (same).
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This is particularly troubling in light of the fact that that Chevron
avoidance targets the most reasonable interpretations.161 Because the
“most reasonable” interpretations are, by definition, closest to the
meaning of the statute, they are also the clearest examples of in-
stances where the agency is obeying a command given by the elected
members of Congress. Therefore, the rationale of political accounta-
bility is strongest in these cases.

However, not only is Chevron avoidance undesirable from a pol-
icy perspective, it may also violate the structural requirements of the
United States Constitution. Mark Seidenfeld persuasively argued that
Article III imposes a “soft constitutional norm” that requires courts to
exercise judicial self-restraint because policymaking functions are con-
stitutionally allocated to the elected branches (i.e., the executive and
legislative branches).162 Therefore, when a court shirks its duty to de-
cide the step zero issue by resorting to Chevron avoidance, and ties
the agency’s hands in the process, the court is arguably violating the
separation of powers.163

In sum, Chevron avoidance is undesirable. But even if Chevron
avoidance was “unlikely to create serious problems,”164 Part II
demonstrated that the confusion created by the Mead-puzzle has be-
come perilously widespread. This confusion was depicted by the vast
array of approaches lower courts have taken in order to solve the
Mead-puzzle. Indeed, the substantial confusion is sufficient reason to
change the law.

B. Courts Should Narrowly Read Mead and Stop Following
Barnhart

The discord on display in the lower courts—including Chevron
avoidance—is the result of the complicated, perplexing, and even con-
flicting Mead-puzzle cases.165 In order to resolve this confusion, the
test needs to be both simplified and clarified. One option that would
accomplish both of these goals is to adopt Justice Scalia’s “rule based”
conception of Chevron.166

161 See supra Part II; cf. Merrill & Hickman, supra note 157, at 861 (discussing the Chevron R
rationale in that agencies are more politically accountable than the courts).

162 See Seidenfeld, supra note 4, at 288–94. R
163 See id. (arguing that the structure of the Constitution requires courts to accord

mandatory deference—in the form of Chevron—to certain agency interpretations).
164 Sunstein, supra note 89, at 229 n.184. R
165 See supra Part II and accompanying footnotes.
166 See Bressman, supra note 6, at 1478–81 (highlighting this advantage of Scalia’s position). R
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Scalia believed that Chevron created an “across-the-board pre-
sumption” that statutory ambiguities mean “Congress intended
agency discretion.”167 Under this view, any interpretation that “repre-
sents the official position of the agency [] must be accepted by the
courts if it is reasonable.”168 In other words, deference should be given
to all “authoritative” positions of the agency.169 Moreover, Scalia
viewed deference as an-all-or-nothing proposition—he would have
preferred to eliminate Skidmore deference.170 While Scalia’s approach
is both clearer and simpler than the Mead-puzzle, it has its own pit-
falls. For one, Skidmore provides important incentives for agencies to
be transparent, thoughtful, and reasonable when they interpret stat-
utes through informal interpretations.171 Discarding Skidmore may
have the unintended, unwanted side-effect of decreasing visibility and
weakening the agency’s accountability for many informal interpreta-
tions.172 Additionally, as Bressman noted, Scalia’s approach also has
constitutional problems because “‘[a]uthoritative’ positions have
never been considered sufficiently law-like to comport with our con-
stitutional structure.”173

In contrast to Justice Scalia’s sweeping conception of Chevron,
some scholars have called for limiting Chevron to formal agency pro-
cedures, i.e., legislative rulemaking and formal adjudication. For ex-
ample, Thomas Merrill and Kristin Hickman have advocated for the
“force of law” approach.174 Under this theory, “force of law” is the
touchstone, and the key questions are (1) whether the agency has the
statutory power to act with the force of law, and (2) whether the
agency truly acted with the force of law.175 In other words, agency ac-
tions that do not actually carry the force of law should not receive

167 United States v. Mead Corp., 533 U.S. 218, 257 (2001) (Scalia, J., dissenting). Notably,
Justice Scalia’s views on Chevron probably changed later in his career (some of his decisions and
writings towards the end of his career indicate that he stopped supporting an “across-the-board”
application of Chevron). See Adam White, Scalia and Chevron: Not Drawing Lines, But Resolv-
ing Tension, YALE J. ON REG.: NOTICE & COMMENT (Feb. 23, 2016), http://yalejreg.com/nc/
scalia-and-chevron-not-drawing-lines-but-resolving-tensions-by-adam-j-white/ (discussing
Scalia’s changing views on Chevron).

168 Mead, 533 U.S. at 257.
169 See Bressman, supra note 6, at 1448–49. R
170 See id.
171 See Manning, supra note 21, at 686–90 (arguing for Skidmore deference to replace Auer, R

but also discussing the incentives Skidmore provides to agencies).
172 See Manning, supra note 21, at 691. R
173 Bressman, supra note 6, at 1449. R
174 See Merrill & Hickman, supra note 157, at 875–76. R
175 See id. at 882, 884.
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Chevron deference.176 For an action to carry the force of law, it must
be binding on members of the public.177 Additionally, the determina-
tion of whether the agency had the statutory power to act with the
force of law is not a complicated inquiry into legislative intent, but
rather a simple question of whether “Congress [gave] an agency the
power either to promulgate legally binding rules or to render legally
binding adjudications.”178 But while Merrill and Hickman’s solution
ultimately focuses on the force of law, it only grants Chevron defer-
ence to legislative rulemaking and formal adjudication due to impor-
tant public participation concerns.179

Similarly, Nina Mendelson has argued that agency actions that do
not go through formal procedures have a negative effect on the indi-
rect beneficiaries of agency regulation (i.e., “groups [that] benefit
from the government’s regulation of others”) because indirect benefi-
ciaries are often unaware of informal agency actions, and are often
denied participation and petition rights when agencies interpret stat-
utes through informal means.180 Formal procedures—legislative
rulemaking and formal adjudication—solve these problems by provid-
ing greater transparency for indirect beneficiaries and automatic par-
ticipation and petition rights.181

This Essay proposes that federal courts should limit Chevron to
formal agency procedures, and give Chevron deference to legislative
rulemaking and formal adjudication so long as the agency had the
statutory power to act with the force of law.182 This Essay builds upon
Merrill and Hickman’s and Mendelson’s persuasive reasons for limit-
ing Chevron to formal procedures by adding additional support: limit-
ing Chevron to these procedures would solve the problems caused by
the Mead-puzzle because it is both manageable and clear.

The first requirement is easy to administer. A court can deter-
mine whether an agency performed legislative rulemaking or formal
adjudication by comparing the agency’s procedures to the legal re-
quirements.183 Similarly, the second requirement is also simple to ad-
minister. Whether the agency had the statutory power to act with the

176 See id. at 904.
177 See id. at 905.
178 Id. at 882.
179 See id. at 884–85.
180 See Nina A. Mendelson, Regulatory Beneficiaries and Informal Agency Policymaking,

92 CORNELL L. REV. 397, 414–16 (2007).
181 Cf. id. 420–33.
182 See Merrill & Hickman, supra note 157, at 883–84. R
183 See, e.g., 5 U.S.C. § 557 (2012) (listing the legal requirements for formal rulemaking).
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force of law can be determined by reviewing the agency’s statutory
mandate to see if Congress gave that agency the power to interpret
through legislative rulemaking or binding adjudication.184 This solu-
tion will eliminate much of the Mead-puzzle confusion because it is
straightforward and clear.

Although critics may consider this return to formalism an ex-
treme step, it is a necessary one. Ten years ago when Bressman docu-
mented that Mead and Barnhart were beginning to cause confusion in
the lower courts, she noted that a return to formalism would bring
clarity to the law.185 However, while Bressman proposed a solution
that moved towards formalism, her solution did not embrace it com-
pletely.186 Specifically, Bressman argued that the lower courts could
resolve the confusion by narrowing both Mead and Barnhart.187 In her
view, Mead and Barnhart collectively stand for “minimum lawmaking
values.”188 Thus, both Mead and Barnhart offer Chevron deference to
legislative rulemaking, formal adjudication, and longstanding informal
interpretations.189

Bressman’s reading of these cases is undoubtedly clearer, and
consequently more desirable, than the disarray currently on display in
the circuit courts. However, a solution that moves towards formalism
without embracing it completely is unlikely to offer the clarity needed
to overcome Chevron avoidance. Lingering functionalist exceptions,
such as Bressman’s exception for longstanding informal interpreta-
tions, are part of the problem.190 When functionalist uncertainty is
present at step zero, Chevron avoidance is an appealing, simple—in
many cases effortless—escape taken advantage of by the circuit
courts. Therefore, in the context of judicial review of agency interpre-

184 See generally Merrill & Hickman, supra note 157, at 890 (discussing the method to de- R
termine whether an agency has the statutory power to act with the force of law).

185 See Bressman, supra note 6, at 1486–88. R
186 See id.

187 See id. at 1488.
188 Id. at 1489.
189 According to Bressman, the opinion letter in Barnhart was entitled to Chevron defer-

ence because it was a longstanding interpretation. See id. Consequently, Barnhart stands for the
proposition that longstanding agency interpretations can receive Chevron deference even if they
are not the product of formal procedures. See id. Bressman persuasively expounded on her views
of Barnhart a couple years after in Procedures as Politics in Administrative Law. See Lisa Schultz
Bressman, Procedures as Politics in Administrative Law, 107 COLUM. L. REV. 1749, 1776–77
(2007) (arguing for the “information-oversight” model of Chevron).

190 See supra Part II.
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tations, courts need a bright-line rule to remove the uncertainty that
makes Chevron avoidance attractive in the first place.191

Ideally, the Supreme Court should overrule Mead in order to ac-
complish this move to formalism. In the meantime, however, circuit
courts should begin taking independent steps. Specifically, courts
should: (1) abandon Barnhart (which, as noted above, they have al-
ready started to do),192 and (2) narrowly interpret Mead. Importantly,
it is completely within the courts’ power to discontinue Barnhart. Al-
though Barnhart exists as Supreme Court precedent, Breyer’s four-
factor test for informal interpretations was not part of the holding.193

Thus, because the test was merely contained in dictum, lower courts
are not required to follow it.194

Additionally, courts should narrowly interpret Mead as emphasiz-
ing the requirement—already established in Christensen—that agency
actions must carry the force of law to receive Chevron deference.195

Applying Chevron deference to legislative rulemaking and formal ad-
judication is consistent with this command because these procedures
carry the force of law.196 That said, limiting Chevron to only formal
interpretations is in obvious tension with Mead.197 Mead clearly stated
that “the want of that procedure here does not decide the case.”198

However, that statement—and similar statements within the opin-
ion—were contained in dicta. Mead ultimately held that the opinion
letter did not deserve Chevron deference because it was unclear
whether Congress had given the agency the power to act with the
force of law, and the opinion letter itself did not carry the force of
law.199 Further, the Court’s commentary on “the want of . . . proce-
dure[s]”200 was unnecessary to adjudicate the dispute because the
force of law issues inherently decided the case.201 Consequently, lower

191 See supra Part II, Section III.A.
192 See supra Section II.A.
193 See supra Section I.A. (discussing Barnhart); see also Judith M. Stinson, Teaching the

Holding/Dictum Distinction, 19 PERSP.: TEACHING LEGAL RES. & WRITING 192, 192 (2011) (dis-
cussing the difference between holding and dictum).

194 See Stinson, supra note 193, at 192. R
195 See United States v. Mead Corp., 533 U.S. 218, 226–27 (2001); Christensen v. Harris

Cty., 529 U.S. 576, 587 (2000).
196 See generally Merrill & Hickman, supra note 157, at 921. R
197 See Mead, 533 U.S. at 231.
198 Id.
199 See id. at 231–33.
200 Id. at 231.
201 See id. at 231–33; Stinson, supra note 193, at 192 (“[M]ost typically ‘holding’ is defined R

as that portion of a legal opinion that is ‘necessary to the result.’”).
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courts are not bound by those statements.202 As a result, they can be-
gin moving towards limiting Chevron to legislative rulemaking and
formal adjudication.203

Under this view of Chevron, informal interpretations would re-
ceive Skidmore deference.204 In a sense, giving Skidmore deference to
informal interpretations sustains Barnhart. If Barnhart infused Skid-
more into step zero, then all informal interpretations should receive
Skidmore deference by undergoing Skidmore at step zero. However,
not only was this formulation redundant, it was also very difficult and
costly for the courts to apply.205 By contrast, this solution removes the
analytical redundancy by removing Barnhart, while keeping the
proper substantive test in place.

Finally, this solution avoids the incentive-based problems in Jus-
tice Scalia’s conception of Chevron.206 In contrast to Scalia’s view, the
proposed approach suitably allocates agency incentives. By limiting
Chevron deference to legislative rulemaking and formal adjudication,
this solution provides a needed incentive for agencies to undergo
these procedures.207 Both legislative rulemaking and formal adjudica-
tion are incredibly time consuming.208 However, they are also the most
transparent agency processes, and they serve an important role in le-
gitimizing agency actions.209 It is therefore vital that Chevron—the
most deferential system—be left as a reward for agencies that engage

202 See Stinson, supra note 193, at 192. R
203 See Merrill & Hickman, supra note 157, at 921. R
204 Many Supreme Court cases have suggested that informal interpretations deserve Skid-

more deference. See, e.g., Christensen v. Harris Cty., 529 U.S. 576, 587 (2000). Likewise, several
authors have also argued that informal interpretations should receive Skidmore deference. See,
e.g., Bradley Lipton, Note, Accountability, Deference, and the Skidmore Doctrine, 119 YALE L.J.
2096, 2118 (2010).

205 See supra Part II; see also Croley & Murphy, supra note 41, at 108 (noting that Barnhart R
is “indeterminate and thus costly to apply”).

206 See supra Section III.B.
207 See Merrill & Hickman, supra note 157, at 886. Additionally, Bressman has argued that, R

notwithstanding some of the confusing language in the opinion, this was the Supreme Court’s
goal in Mead (to increase access to information by suggesting that formal procedures should be
“safe harbors”). See Bressman, supra note 189, at 1791–95. R

208 Some have even argued that formal procedures are so time consuming that rulemaking
has become ossified. See Richard J. Pierce, Jr., Seven Ways to Deossify Agency Rulemaking, 47
ADMIN. L. REV. 59, 60 (1995) (“For more than a decade, administrative law scholars have com-
plained that the agency rulemaking process has become ossified.”). But see Jason Webb Yackee
& Susan Webb Yackee, Testing the Ossification Thesis: An Empirical Examination of Federal
Regulatory Volume and Speed, 1950–1990, 80 GEO. WASH. L. REV. 1414, 1420–22 (2012) (argu-
ing that empirical data does not support the sweeping claims of rulemaking ossification).

209 See Bressman, supra note 6, at 1486–88 (presenting advantages of formal procedures). R
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in these “extra” processes.210 Under this approach, agencies would be
incentivized to use sound reasoning, remain thoughtful, and maintain
transparency during informal interpretations because Skidmore is still
quite deferential to agencies.211

CONCLUSION

Mead and Barnhart have created so much confusion that the
lower courts now frequently engage in Chevron avoidance. In fact,
Chevron avoidance has become so prevalent that many marginal in-
formal interpretations fail to ever reach Chevron step one. As a result,
agency informal interpretation win rates in cases where Chevron is
applied are artificially increased. Moreover, even in cases where
courts do engage in step zero, there is still substantial confusion. The
obvious takeaway from this chaos is the need for clarity. Towards that
end, this Essay proposes limiting Chevron to legislative rulemaking
and formal adjudication. This promotes the benefits already noted by
other scholars who have also advocated for it, while also solving the
problems presented in this Essay. This solution also has the additional
benefit of incentivizing desirable agency procedures. Circuit courts
should begin immediately implementing this solution by abandoning
Barnhart and narrowly interpreting Mead.

210 See generally Barnett & Walker, supra note 3 (documenting that agencies have the R
greatest success under Chevron).

211 See Manning, supra note 21, at 686–90 (discussing the incentives Skidmore has on R
agency interpretation).



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles false
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Gray Gamma 2.2)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo true
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Remove
  /UCRandBGInfo /Remove
  /UsePrologue true
  /ColorSettingsFile (Color Management Off)
  /AlwaysEmbed [ true
    /AachenBT-Bold
    /AachenBT-Roman
    /ACaslon-AltBold
    /ACaslon-AltBoldItalic
    /ACaslon-AltItalic
    /ACaslon-AltRegular
    /ACaslon-AltSemibold
    /ACaslon-AltSemiboldItalic
    /ACaslon-Bold
    /ACaslon-BoldItalic
    /ACaslon-BoldItalicOsF
    /ACaslon-BoldOsF
    /ACaslonExp-Bold
    /ACaslonExp-BoldItalic
    /ACaslonExp-Italic
    /ACaslonExp-Regular
    /ACaslonExp-Semibold
    /ACaslonExp-SemiboldItalic
    /ACaslon-Italic
    /ACaslon-ItalicOsF
    /ACaslon-Ornaments
    /ACaslon-Regular
    /ACaslon-RegularSC
    /ACaslon-Semibold
    /ACaslon-SemiboldItalic
    /ACaslon-SemiboldItalicOsF
    /ACaslon-SemiboldSC
    /ACaslon-SwashBoldItalic
    /ACaslon-SwashItalic
    /ACaslon-SwashSemiboldItalic
    /AGaramondAlt-Italic
    /AGaramondAlt-Regular
    /AGaramond-Bold
    /AGaramond-BoldItalic
    /AGaramond-BoldItalicOsF
    /AGaramond-BoldOsF
    /AGaramondExp-Bold
    /AGaramondExp-BoldItalic
    /AGaramondExp-Italic
    /AGaramondExp-Regular
    /AGaramondExp-Semibold
    /AGaramondExp-SemiboldItalic
    /AGaramond-Italic
    /AGaramond-ItalicOsF
    /AGaramond-Regular
    /AGaramond-RegularSC
    /AGaramond-Semibold
    /AGaramond-SemiboldItalic
    /AGaramond-SemiboldItalicOsF
    /AGaramond-SemiboldSC
    /AGaramond-Titling
    /AgencyFB-Bold
    /AgencyFB-Reg
    /AGOldFace-BoldOutline
    /AGOldFace-Outline
    /AJenson-Italic
    /AJenson-Regular
    /AJenson-RegularDisplay
    /AJenson-RegularSC
    /AJenson-Semibold
    /Aldine721BT-Bold
    /Aldine721BT-BoldItalic
    /Aldine721BT-Italic
    /Aldine721BT-Roman
    /Algerian
    /AlternateGothic-No1
    /AlternateGothic-No2
    /AlternateGothic-No3
    /AmazoneBT-Regular
    /AmericanaBT-Bold
    /AmericanaBT-ExtraBold
    /AmericanaBT-ExtraBoldCondensed
    /AmericanaBT-Italic
    /AmericanaBT-Roman
    /AmericanGaramondBT-Bold
    /AmericanGaramondBT-BoldItalic
    /AmericanGaramondBT-Italic
    /AmericanGaramondBT-Roman
    /AmericanTypewriter-Bold
    /AmericanTypewriter-BoldA
    /AmericanTypewriter-BoldCond
    /AmericanTypewriter-BoldCondA
    /AmericanTypewriter-Cond
    /AmericanTypewriter-CondA
    /AmericanTypewriter-Light
    /AmericanTypewriter-LightA
    /AmericanTypewriter-LightCond
    /AmericanTypewriter-LightCondA
    /AmericanTypewriter-Medium
    /AmericanTypewriter-MediumA
    /AmericanUncD
    /AmerTypewriterITCbyBT-Bold
    /AmerTypewriterITCbyBT-Medium
    /Anna
    /Anna-DTC
    /AntiqueOliT-Bold
    /AntiqueOliT-Regu
    /AntiqueOliT-ReguItal
    /Arial-Black
    /Arial-BoldItalicMT
    /Arial-BoldMT
    /Arial-ItalicMT
    /ArialMT
    /ArialNarrow
    /ArialNarrow-Bold
    /ArialNarrow-BoldItalic
    /ArialNarrow-Italic
    /ArialRoundedMTBold
    /ArialUnicodeMS
    /Arquitectura
    /ArrusBlk-Italic
    /ArrusBlk-Regular
    /Arrus-Bold
    /ArrusBT-Black
    /ArrusBT-BlackItalic
    /ArrusBT-Bold
    /ArrusBT-BoldItalic
    /ArrusBT-Italic
    /ArrusBT-Roman
    /Arrus-Italic
    /Arrus-Roman
    /Arsis-Italic-DTC
    /Arsis-Regular-DTC
    /AvantGarde-Book
    /AvantGarde-BookOblique
    /AvantGarde-Demi
    /AvantGarde-DemiOblique
    /Avenir-Light
    /Avenir-Medium
    /BadlocICG
    /BadlocICG-Bevel
    /BadlocICG-Compression
    /BakerSignet
    /BankGothicBT-Light
    /BankGothicBT-Medium
    /BaskervilleBE-Italic
    /BaskervilleBE-Medium
    /BaskervilleBE-MediumItalic
    /BaskervilleBE-Regular
    /BaskOldFace
    /Bauhaus93
    /Bauhaus-Bold
    /Bauhaus-Demi
    /Bauhaus-Heavy
    /Bauhaus-Light
    /Bauhaus-Medium
    /Beaufort-Regular
    /Beesknees-DTC
    /Bellevue
    /BellMT
    /BellMTBold
    /BellMTItalic
    /BelweBT-Medium
    /Bembo
    /Bembo-Bold
    /Bembo-BoldExpert
    /Bembo-BoldItalic
    /Bembo-BoldItalicExpert
    /Bembo-BoldItalicOsF
    /Bembo-BoldOsF
    /Bembo-Expert
    /Bembo-ExtraBoldExpert
    /Bembo-ExtraBoldItalicExpert
    /Bembo-ExtraBoldItalicOsF
    /Bembo-ExtraBoldOsF
    /Bembo-Italic
    /Bembo-ItalicExpert
    /Bembo-ItalicOsF
    /Bembo-SC
    /Bembo-SemiboldExpert
    /Bembo-SemiboldItalicExpert
    /Bembo-SemiboldItalicOsF
    /Bembo-SemiboldOsF
    /Benguiat-Bold
    /Benguiat-BoldItalic
    /Benguiat-Book
    /Benguiat-BookItalic
    /BenguiatGothic-Book
    /BenguiatGothic-BookOblique
    /BenguiatGothic-Heavy
    /BenguiatGothic-HeavyOblique
    /BenguiatGothic-MediumOblique
    /Benguiat-Medium
    /Benguiat-MediumItalic
    /Berkeley-Bold
    /Berkeley-BoldItalic
    /Berkeley-Book
    /Berkeley-BookItalic
    /BerlinSansFB-Bold
    /BerlinSansFBDemi-Bold
    /BerlinSansFB-Reg
    /BermudaLP-Squiggle
    /BernardMT-Condensed
    /BernhardModernBT-Bold
    /BernhardModernBT-BoldItalic
    /BernhardModernBT-Italic
    /BernhardModernBT-Roman
    /BernhardModern-RegIta-DTC
    /BernhardModern-Regular-DTC
    /BickleyScriptPlain
    /BlackadderITC-Regular
    /Blackoak
    /Bodoni
    /BodoniAntT-Bold
    /BodoniAntT-BoldItal
    /BodoniAntT-Ligh
    /BodoniAntT-LighItal
    /BodoniAntT-Regu
    /BodoniAntT-ReguItal
    /Bodoni-Bold
    /Bodoni-BoldItalic
    /BodoniHighlightICG
    /Bodoni-Italic
    /BodoniMT
    /BodoniMTBlack
    /BodoniMTBlack-Italic
    /BodoniMT-Bold
    /BodoniMT-BoldItalic
    /BodoniMTCondensed
    /BodoniMTCondensed-Bold
    /BodoniMTCondensed-BoldItalic
    /BodoniMTCondensed-Italic
    /BodoniMT-Italic
    /BodoniMTPosterCompressed
    /Bodoni-Poster
    /Bodoni-PosterCompressed
    /BodoniSevITC-BoldItalOS
    /BodoniSevITC-BoldOS
    /BodoniSevITC-BookItalOS
    /BodoniSevITC-BookOS
    /BoinkPlain
    /BookAntiqua
    /BookAntiqua-Bold
    /BookAntiqua-BoldItalic
    /BookAntiqua-Italic
    /Bookman-Bold
    /Bookman-BoldItalic
    /Bookman-Demi
    /Bookman-DemiItalic
    /Bookman-Light
    /Bookman-LightItalic
    /Bookman-Medium
    /Bookman-MediumItalic
    /BookmanOldStyle
    /BookmanOldStyle-Bold
    /BookmanOldStyle-BoldItalic
    /BookmanOldStyle-Italic
    /BookshelfSymbolSeven
    /Boton-Medium
    /Boton-MediumItalic
    /Boton-Regular
    /Boulevard
    /BradleyHandITC
    /Braille
    /BritannicBold
    /BroadbandICG
    /Broadway
    /BrushScriptBT-Regular
    /BrushScriptMT
    /BubbledotICG-CoarseNeg
    /BubbledotICG-CoarsePos
    /BubbledotICG-FineNeg
    /BubbledotICG-FinePos
    /BurweedICG
    /BurweedICG-Thorny
    /CaflischScript-Bold
    /CaflischScript-Regular
    /Calibri
    /Calibri-Bold
    /Calibri-BoldItalic
    /Calibri-Italic
    /CalifornianFB-Bold
    /CalifornianFB-Italic
    /CalifornianFB-Reg
    /CalisMTBol
    /CalistoMT
    /CalistoMT-BoldItalic
    /CalistoMT-Italic
    /Cambria
    /Cambria-Bold
    /Cambria-BoldItalic
    /Cambria-Italic
    /CambriaMath
    /Candara
    /Candara-Bold
    /Candara-BoldItalic
    /Candara-Italic
    /CandidaBT-Bold
    /CandidaBT-Italic
    /CandidaBT-Roman
    /Carleton-Normal
    /CarpenterICG
    /Carta
    /CasablancaAntique-Italic
    /CasablancaAntique-Normal
    /Caslon224ITCbyBT-Bold
    /Caslon224ITCbyBT-BoldItalic
    /Caslon224ITCbyBT-Book
    /Caslon224ITCbyBT-BookItalic
    /Caslon540BT-Italic
    /Caslon540BT-Roman
    /CaslonBookBE-Italic
    /CaslonBT-Bold
    /CaslonBT-BoldItalic
    /CaslonOldFaceBT-Heavy
    /CaslonOldFaceBT-Italic
    /CaslonOldFaceBT-Roman
    /CaslonOpenfaceBT-Regular
    /CaslonTwoTwentyFour-Black
    /CaslonTwoTwentyFour-BlackIt
    /CaslonTwoTwentyFour-Bold
    /CaslonTwoTwentyFour-BoldIt
    /CaslonTwoTwentyFour-Book
    /CaslonTwoTwentyFour-BookIt
    /CaslonTwoTwentyFour-Medium
    /CaslonTwoTwentyFour-MediumIt
    /Castellar
    /CastellarMT
    /Castle
    /CaxtonBT-Bold
    /CaxtonBT-BoldItalic
    /CaxtonBT-Book
    /CaxtonBT-BookItalic
    /CaxtonBT-Light
    /CaxtonBT-LightItalic
    /Centaur
    /CentaurMT
    /CentaurMT-Bold
    /CentaurMT-BoldItalic
    /CentaurMT-Italic
    /CentaurMT-ItalicA
    /Century
    /Century-Bold
    /Century-BoldItalic
    /Century-Book
    /Century-BookItalic
    /CenturyGothic
    /CenturyGothic-Bold
    /CenturyGothic-BoldItalic
    /CenturyGothic-Italic
    /CenturyOldstyleBT-Bold
    /CenturyOldstyleBT-Italic
    /CenturyOldstyleBT-Roman
    /CenturySchoolbook
    /CenturySchoolbook-Bold
    /CenturySchoolbook-BoldItalic
    /CenturySchoolbook-Italic
    /Chaparral-Display
    /Charlesworth-Bold
    /Charlesworth-Normal
    /Chaucer-DTC
    /Cheltenham-Bold
    /Cheltenham-BoldItalic
    /Cheltenham-Book
    /Cheltenham-BookItalic
    /Cheltenham-Light
    /Cheltenham-LightItalic
    /Cheltenham-Ultra
    /Cheltenham-UltraItalic
    /ChiladaICG-Cuatro
    /ChiladaICG-Dos
    /ChiladaICG-Tres
    /ChiladaICG-Uno
    /Chiller-Regular
    /ChiselD
    /City-Bold
    /City-BoldItalic
    /City-Medium
    /City-MediumItalic
    /Clarendon
    /Clarendon-Bold
    /ClarendonBT-Black
    /ClarendonBT-Bold
    /ClarendonBT-BoldCondensed
    /ClarendonBT-Heavy
    /ClarendonBT-Roman
    /Clarendon-Light
    /ClassicalGaramondBT-Bold
    /ClassicalGaramondBT-BoldItalic
    /ClassicalGaramondBT-Italic
    /ClassicalGaramondBT-Roman
    /CloisterOpenFaceBT-Regular
    /ColonnaMT
    /ComicSansMS
    /ComicSansMS-Bold
    /CommercialScriptBT-Regular
    /Consolas
    /Consolas-Bold
    /Consolas-BoldItalic
    /Consolas-Italic
    /Constantia
    /Constantia-Bold
    /Constantia-BoldItalic
    /Constantia-Italic
    /CooperBlack
    /CopperplateGothic-Bold
    /CopperplateGothic-Light
    /CopperplateT-BoldCond
    /Copperplate-ThirtyThreeBC
    /Copperplate-ThirtyTwoBC
    /CopperplateT-LighCond
    /CopperplateT-MediCond
    /Corbel
    /Corbel-Bold
    /Corbel-BoldItalic
    /Corbel-Italic
    /CoronetI
    /Courier
    /Courier-Bold
    /Courier-BoldOblique
    /CourierNewPS-BoldItalicMT
    /CourierNewPS-BoldMT
    /CourierNewPS-ItalicMT
    /CourierNewPSMT
    /Courier-Oblique
    /Critter
    /CurlzMT
    /Cushing-Bold
    /Cushing-BoldItalic
    /Cushing-Book
    /Cushing-BookItalic
    /Cushing-Heavy
    /Cushing-HeavyItalic
    /Cushing-Medium
    /Cushing-MediumItalic
    /Cutout
    /DeltaSymbol
    /DidotLH-RomanSC
    /DigitalICG
    /DorchesterScriptMT
    /EastBlocICG-Closed
    /EastBlocICG-ClosedAlt
    /EastBlocICG-Open
    /EastBlocICG-OpenAlt
    /EckmannD
    /EdwardianScriptITC
    /ElegantGaramondBT-Bold
    /ElegantGaramondBT-Italic
    /ElegantGaramondBT-Roman
    /Elephant-Italic
    /Elephant-Regular
    /EnglischeSchJoiT-Bold
    /EnglischeSchJoiT-DemiBold
    /EnglischeSchJoiT-Regu
    /EnglischeSchT-Bold
    /EnglischeSchT-DemiBold
    /EnglischeSchT-Regu
    /EngraversGothicBT-Regular
    /EngraversMT
    /EngraversOldEnglishBT-Bold
    /EngraversOldEnglishBT-Regular
    /EngraversRomanBT-Bold
    /EngraversRomanBT-Regular
    /ErasITC-Bold
    /ErasITC-Demi
    /ErasITC-Light
    /ErasITC-Medium
    /Esprit-Black
    /Esprit-BlackItalic
    /Esprit-Bold
    /Esprit-BoldItalic
    /Esprit-Book
    /Esprit-BookItalic
    /Esprit-Medium
    /Esprit-MediumItalic
    /EstrangeloEdessa
    /EurostileDCD-Bold
    /EurostileDCD-Regu
    /EurostileSCT-Bold
    /EurostileSCT-Regu
    /EurostileSteD-BlacExte
    /EurostileT-Blac
    /EurostileT-BlacExte
    /EurostileT-BlackRe1
    /EurostileT-Bold
    /EurostileT-BoldRe1
    /EurostileT-Heav
    /EurostileT-HeavyRe1
    /EurostileT-Medi
    /EurostileT-MediumRe1
    /EurostileT-Regu
    /EurostileT-ReguExte
    /EurostileT-RegularExtendedRe1
    /EurostileT-RegularRe1
    /Exotic350BT-Bold
    /Exotic350BT-DemiBold
    /Exotic350BT-Light
    /ExPonto-Regular
    /FairfieldLH-Bold
    /FairfieldLH-BoldItalic
    /FairfieldLH-Heavy
    /FairfieldLH-HeavyItalic
    /FairfieldLH-Light
    /FairfieldLH-LightItalic
    /FairfieldLH-Medium
    /FairfieldLH-MediumItalic
    /FarfelICG-FeltTip
    /FarfelICG-Pencil
    /FarrierICG
    /FarrierICG-Black
    /FarrierICG-Bold
    /FelixTitlingMT
    /Fenice-Bold
    /Fenice-Bold-DTC
    /Fenice-BoldItalic-DTC
    /Fenice-BoldOblique
    /Fenice-Light
    /Fenice-LightOblique
    /Fenice-Regular
    /Fenice-Regular-DTC
    /Fenice-RegularItalic-DTC
    /Fenice-RegularOblique
    /Fenice-Ultra
    /Fenice-UltraOblique
    /FootlightMTLight
    /ForteMT
    /FranklinGothic-Book
    /FranklinGothic-BookItalic
    /FranklinGothic-Condensed
    /FranklinGothic-Demi
    /FranklinGothic-DemiCond
    /FranklinGothic-DemiItalic
    /FranklinGothic-Heavy
    /FranklinGothic-HeavyItalic
    /FranklinGothicITCbyBT-Book
    /FranklinGothicITCbyBT-BookItal
    /FranklinGothicITCbyBT-Demi
    /FranklinGothicITCbyBT-DemiItal
    /FranklinGothic-Medium
    /FranklinGothic-MediumCond
    /FranklinGothic-MediumItalic
    /FranklinGothic-Roman
    /Freeform710BT-Regular
    /FreestyleScript-Regular
    /FrenchScriptMT
    /FrizQuadrata
    /FrizQuadrata-Bold
    /FrizQuadrataITCbyBT-Bold
    /FrizQuadrataITCbyBT-Roman
    /FrodiSCT-Regu
    /FrodiT-Bold
    /FrodiT-BoldItal
    /FrodiT-Regu
    /FrodiT-ReguItal
    /Frutiger-Black
    /Frutiger-BlackCn
    /Frutiger-BlackItalic
    /Frutiger-Bold
    /Frutiger-BoldItalic
    /Frutiger-Cn
    /Frutiger-ExtraBlackCn
    /Frutiger-Italic
    /Frutiger-Light
    /Frutiger-LightCn
    /Frutiger-LightItalic
    /Frutiger-Roman
    /Frutiger-UltraBlack
    /Futura
    /Futura-Bold
    /FuturaBT-Book
    /FuturaBT-BookItalic
    /FuturaBT-Heavy
    /FuturaBT-HeavyItalic
    /FuturaBT-Light
    /FuturaBT-LightItalic
    /Futura-Condensed
    /Futura-CondensedBold
    /Futura-CondensedBoldOblique
    /Futura-CondensedExtraBold
    /Futura-CondensedLight
    /Futura-CondensedLightOblique
    /Futura-CondensedOblique
    /Futura-CondExtraBoldObl
    /Futura-ExtraBold
    /Futura-ExtraBoldOblique
    /Futura-Heavy
    /Futura-HeavyOblique
    /Futura-Oblique
    /Galliard-Black
    /Galliard-BlackItalic
    /Galliard-Bold
    /Galliard-BoldItalic
    /Galliard-Italic
    /Galliard-Roman
    /Galliard-Ultra
    /Galliard-UltraItalic
    /Garamond
    /Garamond-Bold
    /Garamond-BoldCondensed
    /Garamond-BoldCondensedItalic
    /Garamond-Book
    /Garamond-BookCondensed
    /Garamond-BookCondensedItalic
    /Garamond-BookItalic
    /Garamond-Italic
    /GaramondITCbyBT-Bold
    /GaramondITCbyBT-BoldItalic
    /GaramondITCbyBT-Book
    /GaramondITCbyBT-BookItalic
    /Garamond-LightCondensed
    /Garamond-LightCondensedItalic
    /GaramondNo2DCD-Medi
    /GaramondNo2DCD-Regu
    /GaramondNo2SCT-Medi
    /GaramondNo2SCT-Regu
    /GaramondNo2T-Medi
    /GaramondNo2T-Regu
    /GaramondNo2T-ReguItal
    /GaramondNo4CyrTCY-Ligh
    /GaramondNo4CyrTCY-LighItal
    /GaramondNo4CyrTCY-Medi
    /GaramondThree
    /GaramondThree-Bold
    /GaramondThree-BoldItalic
    /GaramondThree-BoldItalicOsF
    /GaramondThree-BoldSC
    /GaramondThree-Italic
    /GaramondThree-ItalicOsF
    /GaramondThree-SC
    /Garamond-Ultra
    /Garamond-UltraCondensed
    /Garamond-UltraCondensedItalic
    /Garamond-UltraItalic
    /Gautami
    /Georgia
    /Georgia-Bold
    /Georgia-BoldItalic
    /Georgia-Italic
    /Giddyup
    /Giddyup-Thangs
    /Gigi-Regular
    /GillSans
    /GillSans-Bold
    /GillSans-BoldItalic
    /GillSans-ExtraBold
    /GillSans-Italic
    /GillSansMT
    /GillSansMT-Bold
    /GillSansMT-BoldItalic
    /GillSansMT-Condensed
    /GillSansMT-ExtraCondensedBold
    /GillSansMT-Italic
    /GillSans-UltraBold
    /GillSans-UltraBoldCondensed
    /Giovanni-Black
    /Giovanni-BlackItalic
    /Giovanni-Bold
    /Giovanni-BoldItalic
    /Giovanni-Book
    /Giovanni-BookItalic
    /GloucesterMT-ExtraCondensed
    /Gotham-Bold
    /Gotham-BoldItalic
    /Gotham-Book
    /Gotham-BookItalic
    /Gotham-Medium
    /Gotham-MediumItalic
    /Goudy
    /Goudy-Bold
    /Goudy-BoldItalic
    /GoudyHandtooledBT-Regular
    /Goudy-Italic
    /GoudyOldStyleBT-ExtraBold
    /GoudyOldStyle-Regular-DTC
    /GoudyOldStyleT-Bold
    /GoudyOldStyleT-Italic
    /GoudyOldStyleT-Regular
    /GoudyStout
    /GoudyTextMT
    /GreymantleMVB
    /GrotesqueMT
    /GrotesqueMT-Black
    /GrotesqueMT-BoldExtended
    /GrotesqueMT-Condensed
    /GrotesqueMT-ExtraCondensed
    /GrotesqueMT-Italic
    /GrotesqueMT-Light
    /GrotesqueMT-LightCondensed
    /GrotesqueMT-LightItalic
    /Haettenschweiler
    /HarlowSolid
    /Harrington
    /Helvetica
    /Helvetica-Black
    /Helvetica-BlackOblique
    /Helvetica-Bold
    /Helvetica-BoldOblique
    /Helvetica-Compressed
    /Helvetica-Narrow
    /Helvetica-Narrow-Bold
    /Helvetica-Narrow-BoldOblique
    /Helvetica-Narrow-Oblique
    /HelveticaNeue-BlackExt
    /HelveticaNeue-Bold
    /HelveticaNeue-BoldItalic
    /HelveticaNeue-Italic
    /HelveticaNeue-Medium
    /HelveticaNeue-Roman
    /HelveticaNeue-Thin
    /HelveticaNeue-ThinItalic
    /Helvetica-Oblique
    /HighTowerText-Italic
    /HighTowerText-Reg
    /HorleyOldStyleMT
    /HorleyOldStyleMT-Bold
    /HorleyOldStyleMT-BoldItalic
    /HorleyOldStyleMT-Italic
    /HorleyOldStyleMT-Light
    /HorleyOldStyleMT-LightItalic
    /HorleyOldStyleMT-SbItalic
    /HorleyOldStyleMT-SemiBold
    /Humanist521BT-Bold
    /Humanist521BT-BoldCondensed
    /Humanist521BT-BoldItalic
    /Humanist521BT-ExtraBold
    /Humanist521BT-Italic
    /Humanist521BT-Light
    /Humanist521BT-LightItalic
    /Humanist521BT-Roman
    /Humanist521BT-RomanCondensed
    /Humanist521BT-UltraBold
    /Humanist521BT-XtraBoldCondensed
    /Humanist777BT-BlackB
    /Humanist777BT-BlackItalicB
    /Humanist777BT-BoldB
    /Humanist777BT-BoldItalicB
    /Humanist777BT-ItalicB
    /Humanist777BT-LightB
    /Humanist777BT-LightItalicB
    /Humanist777BT-RomanB
    /Impact
    /ImpactT
    /ImprintMT-Shadow
    /Incised901BT-Black
    /Incised901BT-Italic
    /Incised901BT-Roman
    /Industrial736BT-Italic
    /Industrial736BT-Roman
    /InformalRoman-Regular
    /Isadora-Bold
    /Isadora-Regular
    /ItcEras-Bold
    /ItcEras-Book
    /ItcEras-Demi
    /ItcEras-Light
    /ItcEras-Medium
    /ItcEras-Ultra
    /ItcKabel-Bold
    /ItcKabel-Book
    /ItcKabel-Demi
    /ItcKabel-Medium
    /ItcKabel-Ultra
    /JansonText-Bold
    /JansonText-BoldItalic
    /JansonText-Italic
    /JansonText-Roman
    /Jenson-Oldstyle-DTC
    /Jenson-Oldstyle-Oblique-DTC
    /Jokerman-Regular
    /JuiceITC-Regular
    /Kartika
    /Kennerley-BoldItalicV
    /Kennerley-BoldV
    /Kennerley-ItalicV
    /Kennerley-OldstyleV
    /Keypunch-Normal
    /Keystroke-Normal
    /Khaki-Two
    /KisBT-Italic
    /KisBT-Roman
    /Korinna-Bold
    /Korinna-KursivBold
    /Korinna-KursivRegular
    /Korinna-Regular
    /KristenITC-Regular
    /Kuenstler480BT-Bold
    /Kuenstler480BT-BoldItalic
    /Kuenstler480BT-Italic
    /Kuenstler480BT-Roman
    /KuenstlerScriptBlack-DTC
    /KunstlerschreibschD-Bold
    /KunstlerschreibschD-Medi
    /KunstlerschreibschJoiD-Bold
    /KunstlerschreibschJoiD-Medi
    /KunstlerScript
    /Latha
    /LatinWide
    /Leawood-Black
    /Leawood-BlackItalic
    /Leawood-Bold
    /Leawood-BoldItalic
    /Leawood-Book
    /Leawood-BookItalic
    /Leawood-Medium
    /Leawood-MediumItalic
    /LemonadeICG
    /LemonadeICG-Bold
    /LetterGothic
    /LetterGothic-Bold
    /Lithograph
    /Lithograph-Bold
    /LithographLight
    /Lithos-Black
    /Lithos-Regular
    /LubalinGraph-Book
    /LubalinGraph-BookOblique
    /LubalinGraph-Demi
    /LubalinGraph-DemiOblique
    /LucidaBright
    /LucidaBright-Demi
    /LucidaBright-DemiItalic
    /LucidaBright-Italic
    /LucidaCalligraphy-Italic
    /LucidaConsole
    /LucidaFax
    /LucidaFax-Demi
    /LucidaFax-DemiItalic
    /LucidaFax-Italic
    /LucidaHandwriting-Italic
    /LucidaSans
    /LucidaSans-Demi
    /LucidaSans-DemiItalic
    /LucidaSans-Italic
    /LucidaSans-Typewriter
    /LucidaSans-TypewriterBold
    /LucidaSans-TypewriterBoldOblique
    /LucidaSans-TypewriterOblique
    /LucidaSansUnicode
    /Machine
    /Machine-Bold
    /Madrone
    /Magneto-Bold
    /MaiandraGD-Regular
    /Mangal-Regular
    /MariageD
    /Mariage-DTC
    /MaturaMTScriptCapitals
    /Memphis-Bold
    /Memphis-BoldItalic
    /Memphis-ExtraBold
    /Memphis-Light
    /Memphis-LightItalic
    /Memphis-Medium
    /Memphis-MediumItalic
    /Mesquite
    /MetropolisICG
    /MicrosoftSansSerif
    /Minion-Black
    /Minion-BlackOsF
    /Minion-Bold
    /Minion-BoldCondensed
    /Minion-BoldCondensedItalic
    /Minion-BoldItalic
    /Minion-BoldItalicOsF
    /Minion-BoldOsF
    /Minion-Condensed
    /Minion-CondensedItalic
    /Minion-DisplayItalic
    /Minion-DisplayItalicSC
    /Minion-DisplayRegular
    /Minion-DisplayRegularSC
    /MinionExp-Black
    /MinionExp-Bold
    /MinionExp-BoldItalic
    /MinionExp-DisplayItalic
    /MinionExp-DisplayRegular
    /MinionExp-Italic
    /MinionExp-Regular
    /MinionExp-Semibold
    /MinionExp-SemiboldItalic
    /Minion-Italic
    /Minion-ItalicSC
    /Minion-Ornaments
    /Minion-Regular
    /Minion-RegularSC
    /Minion-Semibold
    /Minion-SemiboldItalic
    /Minion-SemiboldItalicSC
    /Minion-SemiboldSC
    /Minion-SwashDisplayItalic
    /Minion-SwashItalic
    /Minion-SwashSemiboldItalic
    /MiniPics-ASL
    /MiniPics-LilCreatures
    /MiniPics-LilDinos
    /MiniPics-LilEvents
    /MiniPics-LilFaces
    /MiniPics-LilFeatures
    /MiniPics-LilFishies
    /MiniPics-LilFolks
    /MiniPics-NakedCityDay
    /MiniPics-NakedCityNight
    /MiniPics-RedRock
    /MiniPics-UprootedLeaf
    /MiniPics-UprootedTwig
    /Mistral
    /Modern20BT-ItalicB
    /Modern20BT-RomanB
    /Modern-Regular
    /MofoloD
    /Mojo
    /MonaLisaRecut
    /MonaLisaSolid
    /MonaLisa-Solid
    /MonotypeCorsiva
    /MotterFemD
    /MrsEavesBold
    /MrsEavesItalic
    /MrsEavesRoman
    /MS-Mincho
    /MSOutlook
    /MSReferenceSansSerif
    /MSReferenceSpecialty
    /MuralScript-DTC
    /MVBoli
    /Myriad-Bold
    /Myriad-BoldItalic
    /Myriad-Italic
    /Myriad-Roman
    /Myriad-Tilt
    /Mythos
    /NarrowbandPrimeICG
    /NarrowbandPrimeICG-Bold
    /NDLR-NewBaskerville-Bold
    /NDLR-NewBaskerville-Italic
    /NDLR-NewBaskerville-Roman
    /NewBaskerville-Bold
    /NewBaskerville-BoldItalic
    /NewBaskerville-BoldItalicOsF
    /NewBaskerville-BoldSC
    /NewBaskerville-Italic
    /NewBaskerville-ItalicOsF
    /NewBaskerville-Roman
    /NewBaskerville-SC
    /NewCaledonia
    /NewCaledonia-Black
    /NewCaledonia-BlackItalic
    /NewCaledonia-Bold
    /NewCaledonia-BoldItalic
    /NewCaledonia-Italic
    /NewCaledonia-SemiBold
    /NewCaledonia-SemiBoldItalic
    /NewCenturySchlbk-Bold
    /NewCenturySchlbk-BoldItalic
    /NewCenturySchlbk-Italic
    /NewCenturySchlbk-Roman
    /NewsGothicBT-BoldCondensed
    /NewsGothicBT-BoldCondItalic
    /NewsGothicBT-ItalicCondensed
    /NewsGothicBT-RomanCondensed
    /NewtronICG
    /NewtronICG-Alt
    /NewtronICG-Open
    /NiagaraEngraved-Reg
    /NiagaraSolid-Reg
    /Novarese-Bold
    /Novarese-BoldItalic
    /Novarese-Book
    /Novarese-BookItalic
    /Novarese-Medium
    /Novarese-MediumItalic
    /Novarese-Ultra
    /Nueva-BoldExtended
    /Nueva-Roman
    /NuptialBT-Regular
    /NuptialScript
    /Nyx
    /OBookMan-BoldItaSwash
    /OBookMan-BoldItaSwashSupp
    /OCRA-Alternate
    /OCRAExtended
    /OCRB10PitchBT-Regular
    /OfficinaSans-Bold
    /OfficinaSans-BoldItalic
    /OfficinaSans-Book
    /OfficinaSans-BookItalic
    /OfficinaSerif-Bold
    /OfficinaSerif-BoldItalic
    /OfficinaSerif-Book
    /OfficinaSerif-BookItalic
    /OldEnglishTextMT
    /OldStyleSeven
    /OldStyleSeven-Italic
    /OldStyleSeven-ItalicOsF
    /OldStyleSeven-SC
    /OmniBlack
    /OmniBlackItalic
    /OmniBold
    /OmniBoldItalic
    /OmniBook
    /OmniBookItalic
    /Onyx
    /Optimum-Bold-DTC
    /Optimum-BoldItalic-DTC
    /Optimum-Roman-DTC
    /Optimum-RomanItalic-DTC
    /Ouch
    /PalaceScriptMT
    /Palatino-Bold
    /Palatino-BoldItalic
    /Palatino-BoldItalicOsF
    /Palatino-BoldOsF
    /Palatino-Italic
    /Palatino-ItalicOsF
    /PalatinoLinotype-Bold
    /PalatinoLinotype-BoldItalic
    /PalatinoLinotype-Italic
    /PalatinoLinotype-Roman
    /Palatino-Roman
    /Palatino-SC
    /PapyrusPlain
    /Papyrus-Regular
    /Parchment-Regular
    /ParisFlashICG
    /ParkAvenue-DTC
    /PepitaMT
    /Perpetua
    /Perpetua-Bold
    /Perpetua-BoldItalic
    /Perpetua-Italic
    /PerpetuaTitlingMT-Bold
    /PerpetuaTitlingMT-Light
    /Playbill
    /Poetica-ChanceryI
    /Pompeia-Inline
    /Ponderosa
    /PoorRichard-Regular
    /Poplar
    /PopplLaudatio-Italic
    /PopplLaudatio-Medium
    /PopplLaudatio-MediumItalic
    /PopplLaudatio-Regular
    /Postino-Italic
    /Present
    /Present-Black
    /Present-BlackCondensed
    /Present-Bold
    /President-Normal
    /Pristina-Regular
    /Quake
    /QuicksansAccurateICG
    /QuicksansAccurateICG-Fill
    /QuicksansAccurateICG-Guides
    /QuicksansAccurateICG-Out
    /QuicksansAccurateICG-Solid
    /Qwerty-Mac
    /Qwerty-PC
    /Raavi
    /RageItalic
    /RapierPlain
    /Ravie
    /RepublikSansICG-01
    /RepublikSansICG-02
    /RepublikSansICG-03
    /RepublikSansICG-03Alt
    /RepublikSerifICG-01
    /RepublikSerifICG-02
    /RepublikSerifICG-03
    /RepublikSerifICG-03Alt
    /Ribbon131BT-Bold
    /Ribbon131BT-Regular
    /Rockwell
    /Rockwell-Bold
    /Rockwell-BoldItalic
    /Rockwell-Condensed
    /Rockwell-CondensedBold
    /Rockwell-ExtraBold
    /Rockwell-Italic
    /RoseRound-Black-DTC
    /RoseRound-Bold-DTC
    /RoseRound-Light-DTC
    /Rosewood-Fill
    /Rosewood-Regular
    /RotisSemiSerif
    /RotisSemiSerif-Bold
    /RotisSerif-Italic
    /RubinoSansICG
    /RubinoSansICG-Fill
    /RubinoSansICG-Guides
    /RubinoSansICG-Out
    /RubinoSansICG-Solid
    /RussellSquare
    /RussellSquare-Oblique
    /SabondiacriticRoman
    /Sanvito-Light
    /Sanvito-Roman
    /ScriptMTBold
    /SegoeUI
    /SegoeUI-Bold
    /SegoeUI-BoldItalic
    /SegoeUI-Italic
    /SerpentineD-Bold
    /SerpentineD-BoldItal
    /SerpentineSansICG
    /SerpentineSansICG-Bold
    /SerpentineSansICG-BoldOblique
    /SerpentineSansICG-Light
    /SerpentineSansICG-LightOblique
    /SerpentineSansICG-Oblique
    /ShowcardGothic-Reg
    /Shruti
    /Shuriken-Boy
    /Signature
    /SignatureLight
    /Slimbach-Black
    /Slimbach-BlackItalic
    /Slimbach-Bold
    /Slimbach-BoldItalic
    /Slimbach-Book
    /Slimbach-BookItalic
    /Slimbach-Medium
    /Slimbach-MediumItalic
    /SnapITC-Regular
    /Souvenir-Demi
    /Souvenir-DemiItalic
    /Souvenir-Light
    /Souvenir-LightItalic
    /SpumoniLP
    /Staccato222BT-Regular
    /StempelGaramond-Bold
    /StempelGaramond-BoldItalic
    /StempelGaramond-Italic
    /StempelGaramond-Roman
    /Stencil
    /StoneSans-Bold
    /StoneSans-BoldItalic
    /StoneSans-Semibold
    /StoneSans-SemiboldItalic
    /StuyvesantICG-Solid
    /Swiss721BT-Black
    /Switzerland-Bold
    /Switzerland-BoldItalic
    /SwitzerlandCondBlack-Italic
    /SwitzerlandCondBlack-Normal
    /SwitzerlandCondensed-Bold
    /SwitzerlandCondensed-BoldItalic
    /SwitzerlandCondensed-Italic
    /SwitzerlandCondensed-Normal
    /SwitzerlandCondLight-Italic
    /SwitzerlandCondLight-Normal
    /Switzerland-Italic
    /Switzerland-Normal
    /Sylfaen
    /Symbol
    /SymbolMT
    /Tahoma
    /Tahoma-Bold
    /Tekton
    /Tekton-Bold
    /TempusSansITC
    /TheSansBold-Caps
    /TheSansBold-Plain
    /TheSans-Caps
    /TheSans-Italic
    /TheSans-Plain
    /TheSansSemiBold-Caps
    /TheSansSemiBold-Plain
    /TheSansSemiLight-Caps
    /TheSansSemiLight-Plain
    /Tiepolo-Black
    /Tiepolo-BlackItalic
    /Tiepolo-Bold
    /Tiepolo-BoldItalic
    /Tiepolo-Book
    /Tiepolo-BookItalic
    /Times-Bold
    /Times-BoldItalic
    /Times-BoldItalicOsF
    /Times-BoldSC
    /Times-Italic
    /Times-ItalicOsF
    /TimesNewRomanPS
    /TimesNewRomanPS-Bold
    /TimesNewRomanPS-BoldItalic
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-Italic
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Times-Roman
    /Times-RomanSC
    /TimesTen-Bold
    /TimesTen-BoldItalic
    /TimesTen-Italic
    /TimesTen-Roman
    /TimesTen-RomanOsF
    /TimesTen-RomanSC
    /TNTLawClareBold
    /TNTLawFutura
    /TNTLawGaraBold
    /TNTLawGaraBoldItalic
    /TNTLawGaraItalic
    /TNTLawGaraRoman
    /TNTLawGaraSCBold
    /TNTLawGaraSCBoldItalic
    /TNTLawGaraSCItalic
    /TNTLawGaraSCRoman
    /TNTLawHelLiteRoman
    /TNTLawPalBold
    /TNTLawPalBoldItalic
    /TNTLawPalBoldItalicSC
    /TNTLawPalBoldSC
    /TNTLawPalItalic
    /TNTLawPalItalicSC
    /TNTLawPalRoman
    /TNTLawPalRomanSC
    /TNTLawTimesBold
    /TNTLawTimesBoldItalic
    /TNTLawTimesBoldItalicSC
    /TNTLawTimesBoldSC
    /TNTLawTimesItalic
    /TNTLawTimesItalicSC
    /TNTLawTimesRoman
    /TNTLawTimesRomanSC
    /Toolbox
    /Trajan-Bold
    /Trajan-Regular
    /Transitional521BT-BoldA
    /Transitional521BT-CursiveA
    /Transitional521BT-RomanA
    /Transitional551BT-MediumB
    /Transitional551BT-MediumItalicB
    /Trebuchet-BoldItalic
    /TrebuchetMS
    /TrebuchetMS-Bold
    /TrebuchetMS-Italic
    /Trixie-Extra
    /Trixie-Light
    /Trixie-Plain
    /Trixie-Text
    /TrumpMediaeval-Bold
    /TrumpMediaeval-BoldItalic
    /TrumpMediaeval-Italic
    /TrumpMediaeval-Roman
    /Tunga-Regular
    /TwCenMT-Bold
    /TwCenMT-BoldItalic
    /TwCenMT-Condensed
    /TwCenMT-CondensedBold
    /TwCenMT-CondensedExtraBold
    /TwCenMT-Italic
    /TwCenMT-Regular
    /Univers-Black-DTC
    /Univers-BlackExt-DTC
    /Univers-BlackOblique-DTC
    /Univers-BoldCond-DTC
    /Univers-BoldCondObl-DTC
    /Univers-Bold-DTC
    /Univers-BoldExt-DTC
    /Univers-BoldOblique-DTC
    /Univers-Condensed
    /Univers-CondensedBold
    /Univers-CondensedBoldOblique
    /Univers-CondensedOblique
    /Univers-DTC
    /UniversityOS
    /UniversityOS-Bold
    /UniversityOS-BoldItalic
    /UniversityOS-Italic
    /UniversityOSSC
    /UniversityOSSC-Bold
    /UniversityOSSC-BoldItalic
    /UniversityOSSC-Italic
    /Univers-LightCond-DTC
    /Univers-LightCondObl-DTC
    /Univers-Light-DTC
    /Univers-LightOblique-DTC
    /Univers-LightUltraCond-DTC
    /Univers-LightUltraCondensed
    /Univers-Oblique-DTC
    /Univers-RomanCond-DTC
    /Univers-RomanCondObl-DTC
    /Univers-RomanExt-DTC
    /Univers-UltraBold-DTC
    /Univers-UltraBoldExt-DTC
    /Univers-UltraCond-DTC
    /URWBodeD
    /URWBodeOutP
    /URWBodeP
    /URWCardanusD
    /URWCippusD
    /URWGaramondT-Bold
    /URWGaramondT-BoldObli
    /URWGaramondT-Regu
    /URWGaramondT-ReguObli
    /URWGroteskT-LighCond
    /URWLatinoT-Blac
    /URWLatinoT-BlackRe1
    /URWLatinoT-Bold
    /URWLatinoT-BoldItal
    /URWLatinoT-BoldItalicRe1
    /URWLatinoT-BoldRe1
    /URWLatinoT-Medi
    /URWLatinoT-MediItal
    /URWLatinoT-MediumItalicRe1
    /URWLatinoT-MediumRe1
    /URWLatinoT-Regu
    /URWLatinoT-ReguItal
    /URWLatinoT-RegularItalicRe1
    /URWLatinoT-RegularRe1
    /URWPolluxScrNo2JoiD
    /Usherwood-Black
    /Usherwood-BlackItalic
    /Usherwood-Bold
    /Usherwood-BoldItalic
    /Usherwood-Book
    /Usherwood-BookItalic
    /Usherwood-Medium
    /Usherwood-MediumItalic
    /Utopia-Italic
    /Utopia-Regular
    /Utopia-Semibold
    /Utopia-SemiboldItalic
    /VAGRounded-Black
    /VAGRounded-Bold
    /VAGRounded-Light
    /VAGRounded-Thin
    /Veljovic-Black
    /Veljovic-BlackItalic
    /Veljovic-Bold
    /Veljovic-BoldItalic
    /Veljovic-Book
    /Veljovic-BookItalic
    /Veljovic-Medium
    /Veljovic-MediumItalic
    /Verdana
    /Verdana-Bold
    /Verdana-BoldItalic
    /Verdana-Italic
    /VinerHandITC
    /Viva-BoldExtraExtended
    /Vivaldii
    /Viva-Regular
    /VladimirScript
    /Vrinda
    /Webdings
    /Wilke-BoldItalic
    /Wilke-Roman
    /WilliamsCaslonText-Bold
    /WilliamsCaslonText-BoldItalic
    /WilliamsCaslonText-Italic
    /WilliamsCaslonText-Regular
    /Willow
    /WindsorBT-Roman
    /Wingdings2
    /Wingdings3
    /Wingdings-Regular
    /WontonICG
    /WoodtypeOrnaments-One
    /WoodtypeOrnaments-Two
    /YardmasterD
    /YardmasterOnlShaD
    /YardmasterOnlShaO
    /ZapfChancery-MediumItalic
    /ZapfDingbats
    /ZurichBT-BoldCondensed
    /ZurichBT-BoldCondensedItalic
    /ZurichBT-ExtraCondensed
    /ZurichBT-ItalicCondensed
    /ZurichBT-RomanCondensed
    /ZWAdobeF
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 300
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU (Use these settings to create PDF documents suitable for reliable viewing and printing of business documents. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [1200 1200]
  /PageSize [612.000 792.000]
>> setpagedevice


