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The delightful thing about Philip Hamburger’s Law and Judicial
Duty' is the acting out—in 600-plus pages—of the surprise that is
ordinariness.

We may think that it’s exciting to picture the heroic judge, Chief
Justice John Marshall, creating judicial review in Marbury v.
Madison.? 1t’s thrilling to imagine the Framers forging a brilliant new
system with the judiciary as an independent, coequal branch of gov-
ernment and to extrapolate the powers that ought to be found there to
realize that political vision. We feel bold defending the judiciary from
naysaying challengers like Alexander Bickel who fret about the
“counter-majoritarian difficulty.”> We puff ourselves up devising ele-
gant theories about the role of judges in preserving or expanding con-
stitutional rights.

But Professor Hamburger is here to deflate all that grandiosity, to
replace it with the grandeur of the ordinary: the judicial role is what it
has long been, a matter of duty, fidelity to law, and the recognition
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that there is a hierarchy in the various sources of law.* When we see it
this way, judicial review is nothing more than one manifestation of
what judges and legal scholars have perceived since medieval times,
that within a hierarchy of kinds of law, inferior law in conflict with
higher law is a nullity.

One response to what Professor Hamburger has labored so long
and hard to demonstrate is: Yes, everyone already knew that. It’s obvi-
ous. Look at Marbury v. Madison. No sooner does Chief Justice Mar-
shall make his lofty pronouncement that “[i]t is emphatically the
province and duty of the judicial department to say what the law is,”>
than he immediately grounds it in the mundane role of dutiful judging:
“Those who apply the rule to particular cases, must of necessity ex-
pound and interpret that rule.”® They must look at the sources of law,
and when they see conflict, “determine which of these conflicting rules
governs the case.”” “This,” Marshall says, “is of the very essence of
judicial duty.”s

Judicial duty. There it is. Law and Judicial Duty. The work of
judges requires them to look at the law. In doing that, they may en-
counter two laws that purport to apply but also conflict. It becomes
necessary to determine which law to apply. Is there any reason why
the judge can’t look at the Constitution? No, Marshall says, the Con-
stitution is law, and—the Constitution being the superior law in the
hierarchy—it must win out.?

But the reason we love to talk about Marbury is not because of
that connection between the idea of law and judicial duty. I can still
hear my old Federal Courts professor—the estimable Lawrence
Sager—gently deriding this theory as the “Little Old Judge” theory.!°
The judges do what they must, not out of will or anything like political
power, but solely because, in the nature of things, they must. The
legal scholar cries out: Please. There’s much more going on. Is there
not?

The reason we love to talk about Marbury is because we don’t
believe that Marshall believed in the humble, dutiful judge. He was
doing something much grander, we feel drawn to say. We see political
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power everywhere. If Marshall made the judicial review of statutory
law seem ordinary, we want to say, it was because judges amass their
political power by portraying themselves as neutral expositors of the
law who read the texts, sort them into the proper hierarchical order,
announce the results, and impose the consequences without regard to
the political preferences and passions of the day. They portray them-
selves as devoid of personal will not because they are, but because
they are not.

Ordinariness is a pose—a device. Anyone who watched a bit of
Justice Sotomayor’s confirmation hearings saw the political power of
the Supreme Court nominee’s profession of humble adherence to ju-
dicial duty. Sonia Sotomayor distanced herself from the idea, ex-
pressed by President Obama, that a judge’s “quality of empathy, of
understanding and identifying with people’s hopes and struggles”!!
had something to do with decisionmaking; that a judge’s heart mat-
ters.'”> “I don’t—wouldn’t approach the issue of judging in the way the
President does,” Sotomayor testified.'?

He has to explain what he meant by judging. I can only ex-

plain what I think judges should do . ... The job of a judge is

to apply the law. And so it’s not the heart that compels con-

clusions in cases. It’s the law. The judge applies the law to

the facts before that judge.'4

When Justice Sotomayor was confirmed, I proposed a toast: “To
the appearance of empathy and experience that caught the President’s
eye! To all the sober obeisance to the dispassionate, neutral articula-
tion of the law that won confirmation in the Senate!”!s

It would seem that Justice Sotomayor knew what judges have
long known: that judicial power is most stable and effective in the
place where Professor Hamburger observes it to have been situated
over the centuries.'® Law and Judicial Duty. 1 mean no offense to
Justice Sotomayor. She did what they all do. We remember John
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Roberts at his confirmation hearing likening judges to baseball
umpires: “Umpires don’t make the rules, they apply them. The role of
an umpire and a judge is critical. They make sure everybody plays by
the rules, but it is a limited role.”"?

Justice Kennedy has discussed the way judges depend on people’s
belief in the law: the judicial power depends on a reverence for and an
allegiance to the law.'® This humble, dutiful role is the one people can
believe in. Justice Kennedy knows that. They all know it. It’s proba-
bly the only role that judges can embody and enact over a substantial
period of time. We law professors may indulge in much fancier ideas,
but we risk nothing. The law professor game is a different one—even
as we too have life tenure—that is, after we’ve written a few unordi-
nary things.

But in the struggle for independence and equal weight in the face
of the legislative and executive branches of government, the judge’s
most powerful foundation is the duty to law—humility, not arrogance.
Ever since Robert Bork failed to win confirmation—and I guess that’s
why we now have Justice Kennedy to talk about the role of judges—
our judicial nominees have bent over backwards to avoid setting off
our arrogance alarm, which, I think, is pretty fine-tuned in America.'?
We perceive arrogance easily, and the judges know it, performing with
humility to win our reverence and allegiance—the reverence and alle-
giance that they depend on.

It’s frustrating to scholarly observers who might want to see more
grand, expansive exercises of power, and, conversely, it’s frustrating to
those who want to rein in judges. But the wily judges, the ones in the
position of power, can see what has been seen for hundreds of years:
that stable, defensible, workable power lies in the inscrutable expres-
sion of one’s duty to law.

So here is my question for Professor Hamburger: Can it be that
judges through the centuries have adopted a pose of judicial duty to
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grow and preserve their own power? Surely there is some element of
political realism in the profession of impersonal fidelity to law. It’s
easy for modern Americans to suspect our judges of deflecting criti-
cism with the disingenuous—even disgusting—pretense of humility. I
am quite aware of my status as a nonhistorian, so I need to ask: Pro-
fessor Hamburger, will you lift the veil of history and expose the
judges whose words you relied on to tell the story of judicial duty? To
what extent were they political creatures finding political power in the
impenetrable, well-fortified rhetoric of duty?

Also, in recognition of my status as nonhistorian, let me ask one
more question. If we take Professor Hamburger’s book as inspiration,
what will we say about how judges today ought to interpret constitu-
tional law?

I take as the central lesson of the book that judicial power
grounded in duty is strong and stable.?® Judges who work within this
vision of their own power are resistant to intimidation and to self-
aggrandizement.?! Does what Hamburger teaches us require us to
embrace originalism? Does it dictate a particular degree of activism
or restraint?

I was struck when Justice Kennedy, speaking to the question of
whether judicial review was implicit in the Constitution or whether it
was invented, said, “If it’s invented, then you can do whatever you
want!”22 But I didn’t believe that. Why would the fact that judicial
review is invented give you more room for activism? If judicial review
is implicit, why don’t you feel that is a stronger foundation from which
to exercise power? You can say, as Justice Kennedy suggested: if you
invented your own power, you feel free to do bold things with it; if it’s
implicit, it’s somehow constrained.?*> But the reverse sounds at least as
plausible: when you make up the theory of your own power, you feel
you ought to rein yourself in and not grab too much power lest you
expose yourself to criticism and retaliation; if the power is implicit,
you feel secure in your authority and compelled to exercise the power
that is more properly understood as a duty. Either inference works.

So I didn’t believe Justice Kennedy when he said that “[i]f it’s
invented, then you can do whatever you want,”?* and I don’t think
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that if judicial review is grounded in centuries of fidelity to law that
it’s any more of a pull toward either restraint or activism. I don’t see
how it points us toward a more modest view of the judicial role, the
dutiful little judge—the Little Old Judge—that strange mythical char-
acter that Justice Sotomayor played during the ritualistic confirmation
hearings.

In Professor Hamburger’s account, the reason judicial review is
not made explicit in the text of the Constitution is because it was al-
ready a well-understood function of the ordinary work of judges.?s If
we accept this, those who are inclined toward expansive interpretation
of constitutional law ought to feel bolstered up. Judicial review
evolved over the ages; why shouldn’t it continue to evolve? Why isn’t
it the ground for believing in “the notion of a living Constitution”2¢
and in the expansive interpretation of constitutional rights? It’s not a
specific power granted to the judges by the Constitution. It’s some-
thing inherent in the nature of judging. Doesn’t that make more room
for creativity?

But, by the same token, I think that those of us who are already
inclined to originalism and narrow interpretation will also read Profes-
sor Hamburger’s book and find encouragement in the idea of the duti-
ful judge. In other words, I question what Justice Kennedy said,?” and
I question any implication that Philip Hamburger’s work points us in
any particular way with respect to how constitutional interpretation
ought to be done.

When it comes to the question of interpretation—constitutional
law as the judges find or make it today—will Professor Hamburger’s
history jar anyone into a new position?
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