A Reply to The Right of Reply

Stephen Gardbaum*

I want to start by thanking Professor Youm for an interesting and
instructive account of the right of reply in international and compara-
tive constitutional law. In this brief comment on his article,! I aim to
do three things: (1) clarify how more general structural differences
between the U.S. Constitution and other constitutions affect how the
particular issue of a right of reply is framed and analyzed, (2) present
a few thoughts in response to some of Professor Youm’s claims and
arguments in support of his conclusion that U.S. courts should rethink
the foreign experience on rights of reply, and (3) suggest why and how
it is necessary to go beyond a right of reply if the goal of ensuring
robust political debate is to be achieved.

1. Constitutional Versus Statutory Rights of Reply

In providing his account of how the right of reply is recognized in
various foreign and international regimes, Professor Youm distin-
guishes between countries that grant a constitutional right of reply on
the one hand, and the greater number of countries that grant a statu-
tory right of reply on the other.? I think this basic distinction is less
clear-cut in some of the countries that he discusses than it is in the
United States because a statutory right of reply is constitutionally re-
quired and not merely constitutionally permitted. That is, constitu-
tional courts in some of these countries have interpreted free-speech,
reputational, or personality rights to impose a positive duty on the
state for their protection. This is true, for example, in Germany? and
also under the European Convention of Human Rights.*
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Accordingly, constitutions may be the source of a right of reply in
two different ways: (1) by granting an express constitutional right to
this effect, as in Macedonia’ and Turkey,’ or (2) by imposing a positive
constitutional duty on the state to protect the underlying speech,
reputational, or dignitarian interests of individuals, normally fulfilled
by enacting a statute, as in Germany.” In other words, these are two
constitutional devices that achieve the same result. Although the sec-
ond may look as if it is only statutory protection, it is, in fact, a form of
constitutional protection. Failure to enact such a statute, or one like
it, would itself be an unconstitutional violation of the state’s affirma-
tive duty.

Given certain general, structural differences between the U.S.
Constitution and those of many other countries, both of these routes
to a constitutional right of reply face threshold difficulties in the
United States—at least in the absence of a constitutional amend-
ment—regardless of the constitutional merits of a right of reply. First,
the express constitutional right of reply, as in Macedonia,® imposes a
direct constitutional duty on newspapers. This duty would raise seri-
ous state-action problems in the United States, where constitutional
rights directly regulate government, but not private, actors.” Moreo-
ver, under current understandings, it is unlikely that newspapers
would be deemed to be performing a “public function” and so treated
as state actors for constitutional purposes, although perhaps this is ex-
actly how things should be understood. Second, the device of mandat-
ing a statutory right by imposing positive constitutional duties on the
government to protect individuals’ reputational or personality inter-
ests is generally foreign to the U.S. notion of the Constitution as a
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charter of negative rights against the government, although the abso-
lute nature of this principle should not be overstated.

These are, of course, general structural features of the U.S. Con-
stitution that play out across the spectrum of individual rights and do
not simply apply to a claimed particular right such as the right of re-
ply. So, for example, even if the Supreme Court deemed a fetus a
“person” under the Fourteenth Amendment’s Due Process Clause, a
fetus’s constitutional right to life would neither bind private actors,
such as its mother, nor would it directly impose positive duties on the
government to protect it.!® A state would presumably no more have a
constitutional duty to protect the life of a fetus against its mother than
the life of Joshua DeShaney against his father.!! Thus, in the United
States, the constitutional issue surrounding abortion is whether it is
permissible for states to prohibit the practice and not whether it is
required for states to do so, as in some other countries.

Similarly, for these same general structural reasons, the constitu-
tional issue surrounding a right of reply in the United States is the
constitutional permissibility of a statutory right, rather than the consti-
tutional requirement of such a statute (as in Germany)!? or whether
there is a direct constitutional duty imposed on newspapers (as in Tur-
key).”* And doctrinally, this U.S. constitutional issue in turn reduces
to the question of whether there are sufficiently important public in-
terests to justify limiting the First Amendment rights of the press. The
argument that there are is that these interests are themselves in the

10 This latter point also distinguishes German abortion jurisprudence from that in the
United States. The German Federal Constitutional Court has held not only that the fetus has a
constitutional right to life, but also that the state has a constitutional duty to protect it. See
Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] May 28, 1993, 88 Ent-
scheidungen des Bundesverfassungsgerichts [BVerfGE] 203 (203) (F.R.G.); Bundesverfassung-
sgericht [BVerfG] [Federal Constitutional Court] Feb. 25, 1974, 39 Entscheidungen des
Bundesverfassungsgerichts [BVerfGE] 1 (1) (F.R.G.), translated in West German Abortion Deci-
sion, 9 J. MARsHALL J. Prac. & Proc. 605, 605 (1976) (Robert E. Jonas & John D. Gorby
trans.). Nonetheless, in the United States, the Equal Protection Clause might be violated if a
state chose to protect the right to life of all persons except fetuses. If so, this would be a form of
conditional positive duty.

11 T am, of course, referring to the case of DeShaney v. Winnebago County Department of
Social Services, 489 U.S. 189 (1989) (holding that a state’s failure to protect a child from abuse by
his father did not violate the Due Process Clause).

12 See Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] Feb. 28, 1961, 12
Entscheidungen des Bundesverfassungsgerichts [BVerfGE] 205 (262-63) (F.R.G.), translated in
KoMMERSs, supra note 3, at 405-06.

13 See TUrRK. CONST. pt. 2, ch. 2, § X, art. 32, translated in CONSTITUTIONS OF THE WORLD:
TURKEY, supra note 6, at 11.
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spirit, if not the letter, of the First Amendment itself'*—namely, the
goal of enhancing political debate. And, of course, in Miami Herald
Publishing Co. v. Tornillo,"s the Supreme Court answered this ques-
tion in the negative: a statutory right of reply is a constitutionally im-
permissible limitation on the First Amendment.'¢

II.  Some Thoughts on Professor Youm’s Claims

Contrary to Justice White in Miami Herald,"” Professor Youm
takes a generally positive view of the effects on the press of the rights
of reply recognized by the other countries and international regimes
that he discusses. He states that rights of reply have had an overall
positive, rather than chilling, effect on the press by invigorating cover-
age of political issues.'® It would be interesting to know if there is any
detailed, systematic, empirical evidence pointing one way or the other
on this issue, although obviously research is not an easy task. Perhaps
a study of Florida before and after Miami Herald, or of Korea before
and after the right of reply was established in 1980, might be useful in
this regard.

As an a priori matter, the argument that a chilling effect will re-
sult does not seem entirely implausible. A newspaper might well be
expected to choose to avoid what is essentially a conditional right of
access by not printing the sorts of things that trigger the right. But
even if there is a chilling effect, the appropriate response is not neces-
sarily to reduce regulation, as the Supreme Court argued, but may be
to increase it: to move from a conditional to an unconditional right,
i.e., a general right of access. I will say more about this in Part III.

There is no doubt that, with respect to a right of reply, the United
States takes a different position than many other countries and inter-
national regimes, as Professor Youm shows.’” What is interesting is
that in the broader context of general U.S. First Amendment excep-
tionalism, the United States is not as exceptional here as in many
other substantive areas, such as libel law and hate speech.? For, on

14 Jerome A. Barron, Access to the Press—A New First Amendment Right, 80 HArv. L.
REev. 1641, 1653-64 (1967).

15 Miami Herald Publ’g Co. v. Tornillo, 418 U.S. 241 (1974).

16 Id. at 258.

17 See id. at 259-63 (White, J., concurring).

18 See Youm, supra note 1, at 1058-60.

19 See Youm, supra note 1, at 1063.

20 For a helpful survey of U.S. First Amendment exceptionalism, see generally Frederick
Schauer, The Exceptional First Amendment, in AMERICAN EXCEPTIONALISM AND HuUMAN
RigHTs 29 (Michael Ignatieff ed., 2005).
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this particular issue, there is more of a split between civil-law coun-
tries on the one hand, and common-law countries on the other. Like
the United States, the United Kingdom, Canada, and Australia do not
have a right of reply. The reasons for this split would be intriguing to
explore.

The mention of libel laws leads me to Professor Youm’s state-
ment that, at least in the United States, a right of reply is often justi-
fied by its proponents as a less speech-restrictive alternative to libel
law.?! Interestingly, few of the countries with a right of reply seem to
see it this way, for the comparative lineup tends to be (1) no right of
reply and weak libel laws, as in the United States;?? (2) a right of reply
and strong libel laws, as in Germany;> or (3) no right of reply and
strong libel laws, as in the United Kingdom.>* The fact that few, if
any, countries have adopted the suggested position of a right of reply
combined with weak libel laws suggests that the right of reply is gener-
ally seen not as an alternative, but as a supplement to substantial pro-
tection of reputational and other personality rights.

III. Beyond a Right of Reply

Given the extent of the actual differences on this issue, Professor
Youm’s paper quite understandably focuses specifically on the right of
reply. Here, however, I want to take up one of the claims made by
some countries in justification of the right of reply in order to make
the case for pushing beyond it. The right is commonly claimed to
serve two goals: (1) protecting the reputation and dignity of the indi-
vidual about whom the press has made a false statement,?> and (2)
promoting a wider dissemination of ideas and more robust political
debate.?*

21 See Youm, supra note 1, at 1060-61.

22 See N.Y. Times Co. v. Sullivan, 376 U.S. 254, 283 (1964) (“[T]he Constitution delimits a
State’s power to award damages for libel in actions brought by public officials against critics of
their official conduct.”).

23 See, e.g., Hamburgisches Pressegesetz [Press Law for the City of Hamburg], Jan. 24,
1965, GVBI. Hamburg at 15, art. 11, last amended Feb. 5, 1985, GVBI. Hamburg at 62 (F.R.G.).

24 The United Kingdom essentially maintains the traditional common law of defamation in
which the only substantive defense to the making of a defamatory statement is for the defendant
to prove the truth of the statement. For an overview, see Douglas W. Vick & Linda Macpher-
son, An Opportunity Lost: The United Kingdom’s Failed Reform of Defamation Law, 49 FeD.
Comm. L.J. 621, 624-25 (1997) (citing cases).

25 See, e.g., Youm, supra note 1, at 1045 (discussing Hungary’s justifications for its right of
reply).

26 See, e.g., N.Y. Times, 376 U.S. at 270.
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I believe this second claim is not terribly plausible. As Jerome
Barron pointed out in his original article that we are celebrating,”” a
right of reply alone is insufficient to bring about this second goal of a
genuine marketplace of ideas. As he explained: “A group that is not
being attacked but merely ignored will find [the right of reply] of little
use. Indifference rather than hostility is the bane of new ideas and for
that malaise only some device of more general application will suf-
fice.”?¢ For Professor Barron, this necessary device was a general and
unconditional right of access—that is, a right not dependent on
whether the press affirmatively prints something that injures an indi-
vidual’s reputation.

Indeed, some countries that recognize a right of reply have also
recognized that it is insufficient and have taken other steps to promote
more robust political debate. So, for example, in France, the Conseil
constitutionnel?® has declared that “the pluralism of daily newspapers
dealing with political and general information is an objective of consti-
tutional value,”® and that, accordingly, the legislature is prevented
from weakening existing statutory limitations on how much market
control a single newspaper owner can acquire (currently fifteen per-
cent).3! This strategy thus attacks the other side of the equation—not
the danger for robust debate of government regulation, but of the in-
creasing monopolization and shrinking of competition in the unregu-
lated newspaper market. Similarly, the German constitutional court
has interpreted the right of free speech and expression to impose posi-
tive duties on the state to ensure pluralism and a wide diversity of
views in broadcasting, although not in the print media.*?

At this point, I would like to broaden the discussion by suggesting
that the most fundamental problems in ensuring the robust political
debate necessary for a well-functioning democracy take us beyond is-
sues of the media and its regulation altogether to more general fea-
tures of the American political landscape. Faced with the fact of a

27 Barron, supra note 14.

28 Id. at 1660.

29 This is the institution granted limited powers to review the constitutionality of legisla-
tion in France.

30 CC decision no. 84-181DC, Oct. 11, 1984, Rec. 84, translated in part in JouN BELL,
FrENcH CoONsTITUTIONAL Law 170 (1992).

31 See CC decision no. 86-210DC, July 29, 1986, Rec. 111-12, discussed in BELL, supra note
30, at 171.

32 See Bundesverfassungsgericht [BVerfG] [Federal Constitutional Court] Feb. 28, 1961, 12
Entscheidungen des Bundesverfassungsgerichts [BVerfGE] 205 (262-63) (F.R.G.), translated in
KoMmMERSs, supra note 3, at 405-06.
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narrow range of views presented in the media, should we automati-
cally infer that the media is doing most of the narrowing, or are there
perhaps other factors responsible for much of this screening even
before the media comes into play? Here, I think comparative analysis
points to a number of pre-media screening devices that artificially nar-
row the range and robustness of political debate in the United States,
even beyond the institutional checks and balances mandated by the
Constitution’s designers.

Most broadly, the general role of the market in this market soci-
ety forecloses or marginalizes a great many views and radically limits
what can be a live political issue. If one accepts Steven Lukes’s defini-
tion of power as the ability to keep issues off the political agenda,**
then clearly the market has great power in this country. Such near-
universal contemporary social programs elsewhere as a national
health system and paid parental leave are not even plausible political
options in the United States, where mandated universal private health
insurance and unpaid leave mark the outer boundaries of the politi-
cally possible.

In addition, several extraconstitutional features of the political
system pull in the direction of convergence and narrowing, rather than
pluralism and diversity of views. First, the political logic of a two-
party political system combined with a simple majority electoral re-
gime is to create something of a Tweedledum and Tweedledee effect
between the parties in one direction or another.>> Moreover, the
“winner-take-all” aspect of this electoral regime operates as a highly
effective barrier to entry, restraining the emergence of new, compet-
ing voices.

Second, this convergence effect is further enhanced by the cam-
paign-funding system. The exceptional inability to limit campaign ex-
penditures because it violates the First Amendment,* combined with
the ever-increasing centrality and cost of paid political advertisements,
ensures that the robust debate is largely conducted about and among
the various multimillionaires or hugely successful fundraisers who can
afford to run for public office. In this context, when the same power-
ful, influence-seeking interest groups hedge their bets and fund both

33 The constitutionally mandated system of checks and balances—including bicameralism,
the presidential veto, and judicial review—functions to require consensus beyond a simple legis-
lative majority.

34 StEVEN LUKES, POWER: A RapicaL ViEw 37 (2d ed. 2005).

35 In recent years, this narrowing effect has veered toward the conservative end of the
spectrum, whereas in the 1960s and 1970s it veered in a more liberal direction.

36 See Buckley v. Valeo, 424 U.S. 1, 22-23 (1976).
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sides in primaries and general elections, it is unsurprising if candi-
dates’ platforms are mostly variations on a theme, while unfunded
views remain buried.

Finally, the U.S. presidential system itself discourages vigorous
political debate by isolating the incumbent from institutional struc-
tures of ongoing political accountability and by pressuring those who
are left to question him or her into a cooperative, pliant frame of
mind. Absent any sort of required appearances before the legislature
(other than the State of the Union monologue), the President typically
tolerates only deferential handling by the media during purely volun-
tary press conferences, wielding as he does the threat of canceling
press passes and appearances.

In sum, while a general, unconditional right of access to the me-
dia may well be necessary to solve the problem of private restrictions
on free expression, it is unlikely to be sufficient to generate genuinely
robust and wide-open debate within a broader political culture and
system that functions to do largely the opposite.





