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ABSTRACT

In this contribution to a symposium in honor of the 100th anniversary of
the Federal Trade Commission (“FTC”), Professor Pierce describes the
problems that FTC has experienced as a result of conflicts between its prac-
tices and basic principles of administrative law. He traces those problems to
the history of the FTC, including the language of the FTC Act of 1914 and
FTC’s attempt to implement that statute. He describes the ways in which the
conflicts between FTC practices and administrative law handicap FTC’s ef-
forts to perform its antitrust mission. He then proposes a combination of
changes in antitrust statutes that would allow FTC to perform its antitrust mis-
sion more effectively over the next century. Those changes include: (1) repeal
sections 5 and 13(b) of the FTC Act; (2) confer on FTC power to issue legisla-
tive rules to implement the Sherman and Clayton Acts; (3) confer on FTC
exclusive jurisdiction to resolve civil cases that arise under the Sherman and
Clayton Acts; and, (4) replace oral evidentiary hearings with paper hearings.
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This contribution to a symposium in honor of the Federal Trade
Commission’s (“FTC”) 100th anniversary focuses on the relationship
between administrative law and the FTC in its role in implementing
the antitrust laws. The FTC has both far too little power and far too
much power to implement the antitrust laws. Unlike virtually all
other agencies, the FTC lacks the power to issue rules to implement
the antitrust laws. By contrast, the FTC can obtain preliminary in-
junctions more easily than can other agencies, and its torpid process
for resolving the merits of cases creates a situation in which issuance
of a preliminary injunction usually is the de facto end of a case. This
Essay describes the unfortunate results of this situation and proposes
a five-part legislative solution: (1) repeal Section 5 of the FTC Act;
(2) give the FTC power to issue rules to implement the antitrust laws;
(3) give the FTC exclusive power to adjudicate civil actions to enforce
antitrust laws; (4) amend Section 13(b) of the FTC Act; and (5) re-
place oral evidentiary hearings with paper hearings.

It is an honor to be able to participate in the celebration of the
100th anniversary of the FTC. My assigned task is to look at the FTC
through the eyes of someone who knows a lot about administrative
law but very little about the FTC. I hope that I can provide a fresh, if
naive, perspective on some of the many controversies involving the
appropriate future role of the FTC. I will limit my discussion to only
one of FTC’s many missions—to implement antitrust law.! The FTC

1 On the role of the FTC in the past, present, and future, see general J. Howard Beales I11
& Timothy J. Muris, FTC Consumer Protection at 100: 1972 Redux or Protecting Markets to
Protect Consumers?, 83 Geo. WasH. L. Rev. 2157 (2015); Daniel A. Crane, Debunking
Humphrey’s Executor, 83 GEo. WasH. L. Rev. 1835 (2015); Jeffrey A. Eisenach & Ilene Knable
Gotts, Looking Ahead: The FTC’s Role in Information Technology Markets, 83 GEo. WAsH. L.
Rev. 1876 (2015); Andrew 1. Gavil, The FTC’s Study and Advocacy Authority in Its Second
Century: A Look Ahead, 83 GEo. WasH. L. Rev. 1902 (2015); Richard J. Gilbert & Hillary
Greene, Merging Innovation into Antitrust Agency Enforcement of the Clayton Act, 83 GEo.
WasH. L. REv. 1919 (2015); Woodrow Hartzog & Daniel J. Solove, The Scope and Potential of
FTC Data Protection, 83 Geo. WasH. L. Rev. 2230 (2015); David A. Hyman & William E.
Kovacic, Can’t Anyone Here Play This Game? Judging the FTC'’s Critics, 83 GEo. WasH. L. REv.
1948 (2015); Jeffrey S. Lubbers, It’s Time to Remove the “Mossified” Procedures for FTC
Rulemaking, 83 GEo. WasH. L. Rev. 1979 (2015); Maureen K. Ohlhausen, Weigh the Label, Not
the Tractor: What Goes on the Scale in an FTC Unfairness Cost-Benefit Analysis?, 83 GEeo.
WasH. L. REv. 1999 (2015); Edith Ramirez, The FTC: A Framework for Promoting Competition
and Protecting Consumers, 83 Geo. WasH. L. Rev. 2049 (2015); D. Daniel Sokol, Analyzing
Robinson-Patman, 83 GEo. WasH. L. REv. 2064 (2015); David C. Vladeck, Charting the Course:
The Federal Trade Commission’s Second Hundred Years, 83 GEo. WasH. L. Rev. 2101 (2015);
Joshua Wright & John Yun, Stop Chug-a-lug-a-lugin 5 Miles an Hour on Your International
Harvester: How Modern Economics Brings the FTC’s Unfairness Analysis Up to Speed with Digi-
tal Platforms, 83 Geo. WasH. L. Rev. 2130 (2015).
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has exclusive jurisdiction to implement Section 52 of the FT'C Act® and
jurisdiction concurrent with the Department of Justice (“DOJ”) and
the courts to implement the Sherman Act* and the Clayton Act.>

I. ILLUSTRATIONS OF THE TROUBLED INTERSECTION BETWEEN
FTC AND ADMINISTRATIVE LAw

The relationship between the FTC’s role in implementing anti-
trust law and administrative law has been complicated and controver-
sial for at least half a century. I will describe briefly the two major
controversies that provide the bookends for the fifty years in which
the FTC has been embroiled in serious administrative law disputes.

A. FTC Power to Issue Rules

The vast majority of agencies have the power to issue rules that
have the same legally binding effect as statutes. Rules of that type are
often referred to as legislative rules.® For the first fifty years of its
existence, the FTC took the position that it lacked the power to issue
legislative rules.” The FTC Act of 1914% conferred on the FTC the
power to issue rules, but the context in which the statute conferred
that power suggested to almost everyone, including the FTC and Con-
gress, that it referred only to the power to issue rules of procedure and
interpretative rules.’

In the 1960s, the FTC began to assert for the first time its new
view that it had the power to issue legislative rules to implement Sec-
tion 5 of the FTC Act—an extraordinarily broad statutory provision
that prohibits “unfair practices.”'® The FTC began to attempt to exer-

2 Federal Trade Commission Act of 1914, ch. 311, § 5, 38 Stat. 717, 719 (codified at 15
U.S.C. § 45 (2012)).

3 15 US.C. §§ 41-58 (2012).

4 15 US.C. §§ 1-7.

5 15 US.C. §§ 12-27.

6 For discussion of rulemaking power and the types of rules agencies issue, see generally 1
RicHARD J. PIERCE, JR., ADMINISTRATIVE Law TREATISE 401-700 (5th ed. 2010).

7 See, e.g., Nat’'l Petroleum Refiners Ass’n v. FTC, 482 F.2d 672, 693 (D.C. Cir. 1973)
(“Our conclusion . . . is not disturbed by the fact that the agency itself did not assert the power to
promulgate substantive rules until 1962 and indeed indicated intermittently before that time that
it lacked such power.” (footnote omitted)).

8 38 Stat. 717 (codified at 15 U.S.C. § 41-58).

9 Nat’'l Petroleum Refiners Ass’n, 482 F.2d at 693-94.

10 ACUS Recommendation 79-1, Hybrid Rulemaking Procedures of the Federal Trade
Commission, 44 Fed. Reg. 38,817, 38,818 (July 3, 1979); see also Barry B. Boyer, Phase I Report
on the Trade Regulation Rulemaking Procedures of the Federal Trade Commission (1979), in
ApMIN. CONFERENCE OF THE U.S., RECOMMENDATIONS AND REPORTS 33 (1980) (describing the
procedures used in FTC rulemaking).
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cise that power to regulate the routine practices of participants in
many markets, including the practices of funeral parlors, gas stations,
vocational schools, car dealers, soft drink bottlers, and insulation in-
stallers.'' To the surprise of many, the D.C. Circuit upheld the FTC’s
new view that it had the power to issue legislative rules in 1973 in an
opinion that remains controversial today.'?

Almost immediately, Congress responded to the FTC’s aggres-
sive use of its newfound rulemaking power by enacting a statute that
ratified the D.C. Circuit decision.”® This act added a great deal of pro-
cedural baggage to the three-step process for issuing a rule described
in section 553 of the Administrative Procedure Act (“APA”)."* One
of the many mandatory procedures required by the euphemistically
titled “FTC Improvements Act” was a requirement that the FTC ap-
point an officer to preside over oral evidentiary hearings in every
rulemaking.’> The hearings were supposed to be limited to “disputed
issues of material fact,” but the Administrative Law Judges (“ALIJ”)
who presided in those hearings were unwilling or unable to confine
the oral evidentiary hearings to a few contested issues of fact.'¢

The results of the “improvements” in FTC rulemaking procedure
that Congress mandated were described in a study conducted by the
Administrative Conference of the United States (“ACUS”).'” The
findings of that study included: (1) ALJs permitted “cross-examina-
tion to concentrate on policy or opinion rather than factual issues,
and, because much of the testimony offered in the hearings consisted
of repetitious opinion unsupported by specific factual data, such cross-
examination has seldom produced useful factual information,”'s
(2) “[o]ral hearings generally were not used to refine or respond to
points made in the prehearing written record,”’® and (3) the proce-

11 ACUS Recommendation 79-1, Hybrid Rulemaking Procedures of the Federal Trade
Commission, 44 Fed. Reg. at 38,818-820; Richard J. Pierce Jr., Rulemaking and the Administra-
tive Procedure Act, 32 Tursa L.J. 185, 193 (1996).

12 Nat’l Petroleum Refiners Ass’n, 482 F.2d at 698. For criticism of that decision, see
Thomas W. Merrill & Kathryn Tongue Watts, Agency Rules with the Force of Law: The Original
Convention, 116 Harv. L. REv. 467, 586-87 (2002).

13 15 U.S.C. § 57a(b)—(c) (2012).

14 For description of the APA Section 553 procedure, see 5 U.S.C. § 553 (2012). See also
PiERCE, supra note 6, at 557-61.

15 See 15 U.S.C. § 57a(b)—(c).

16 See ACUS Recommendation 79-1, Hybrid Rulemaking Procedures of the Federal Trade
Commission, 44 Fed. Reg. at 38,820-21.

17 Id. at 38,817.

18 Id. at 38,822.

19 Id.
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dures mandated by Congress generated records that “were too mas-
sive and poorly organized to be wused effectively.”? The
“improvements” in the rulemaking process that Congress required the
FTC to make had the practical effect of eliminating the FT'C’s power
to issue rules.?! That unusual characteristic of the FTC dramatically
reduces the agency’s power in comparison with the hundreds of agen-
cies that can use the APA Section 553 procedure to issue legislative
rules.?

B. FTC Power to Enjoin Mergers

At present, the FTC is the subject of another major controversy
that has its roots in administrative law. Both the DOJ and FTC have
the power to enjoin mergers that would violate Section 7 of the Clay-
ton Act.?®> The two agencies enter into periodic informal agreements
with respect to the market sectors in which each will exercise that
power. Thus, for instance, the FTC exercises power over proposed
mergers involving hospitals, liquor companies, and food stores, while
the DOJ exercises power over proposed mergers involving banks,
beer companies, and telecommunications firms.?*

If either agency decides that a proposed merger would violate
Clayton Act Section 7,> it begins by seeking a temporary injunction in
a federal district court.?* The next step in the process of attempting to
stop a merger differs between the two agencies. The DOJ seeks a
permanent injunction in court, while the FTC conducts an administra-
tive hearing to decide whether to issue a permanent injunction.?’

20 Id. at 38,821.

21 KrisTiN E. HickMAN & RicHARD J. PIERCE, JR., FEDERAL ADMINISTRATIVE Law 351
(2010).

22 PIERCE, supra note 6, at 495-502.

23 15 US.C. § 25 (2012) (DOJ); 15 U.S.C. § 53(b) (2012) (FTC).

24 Shepard Goldfein & James Keyte, Merger Review at FTC and Department of Justice,
N.Y. LJ., Dec. 9, 2014, http://www.newyorklawjournal.com/id=1202678370379/Merger-Review-
at-FTC-and-Department-of-Justice; The Enforcers, FED. TRADE Comm'N, http://www.ftc.gov/
tips-advice/competition-guidance/guide-antitrust-laws/enforcers (last visited Oct. 22, 2015).

25 15 US.C. § 18.

26 See Goldfein & Keyte, supra note 24.

27 The stark differences between the legal mechanisms available to the two agencies are
discussed in Nathan Chubb, Comment, Agency Draw: How Serious Questions in Merger Review
Could Lead to Enhanced Merger Enforcement, 18 GeEo. Mason L. Rev. 533, 538-40 (2011);
Robert C. Jones & Aimee E. DeFilippo, FTC Hospital Merger Challenges: Is a “Fast-Track”
Administrative Trial the Answer to the FTC’s Federal Court Woes?, ANTITRUST SOURCE, Dec.
2008, at 3-5, 10-11, http://www.americanbar.org/content/dam/aba/publishing/antitrust_source/
Dec08_Jones12_22F.authcheckdam.pdf; D. Daniel Sokol, Antitrust, Institutions, and Merger
Control, 17 GEo. MasoN L. Rev. 1055, 1076-77 (2010).
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As interpreted in recent court decisions,?® the standard the FTC
must satisfy to obtain a temporary injunction is much easier to meet
than the standard the DOJ must satisfy to obtain a temporary injunc-
tion.?* That difference has enormous practical effects because a court
decision granting the FTC a temporary injunction is the end of any
merger dispute as a practical matter.>® FT'C hearings on the merits of
mergers are “notoriously slow” while merger agreements are highly
time-sensitive.?!

The average time the FTC takes to conduct a hearing to decide
the merits of a merger case is almost two years, and it has never com-
pleted such a proceeding in less than a year, even when it takes ex-
traordinary and controversial steps like designating a Commissioner,
rather than an ALJ, to conduct the hearing.?> The combination of the
torpor in the FTC hearing process and the time-sensitive nature of
merger agreements has produced a legal environment in which the
grant of a temporary injunction is outcome-determinative.> We will
never know how well the FTC hearing process performs because no
firm that loses in a temporary injunction action has ever pursued the
remedy of a hearing on the merits to its conclusion.>* There is broad
agreement that the stark differences between the results of proposed
mergers that are challenged by the DOJ and the FTC are unfair and
are not supportable on any basis.?

II. SouRCES OF THE PROBLEMS

Three primary sources cause the difficulties that the FTC has ex-
perienced in its efforts to perform its important antitrust role effec-
tively and in a manner that is consistent with administrative law
doctrines and principles. The problems have their roots in the broad
and vague power conferred on the FTC in Section 5 of the FTC Act,
the concurrent jurisdiction of the DOJ and courts in the process of
enforcing the Sherman and Clayton Acts, and the FTC’s excessive use
of oral evidentiary hearings.

28 E.g., FTC v. Whole Foods Mkt., Inc., 548 F.3d 1028, 1034-35 (D.C. Cir. 2008).

29 Goldfein & Keyte, supra note 24.

30 [d.; Jones & DeFilippo, supra note 27, at 4-5.

31 Jones & DeFilippo, supra note 27, at 4-5.

32 Id. at 8-12.

33 Id. at 4-5.

34 1d.

35 See, e.g., Chubb, supra note 27, at 580; Jones & DeFilippo, supra note 27, at 13; Sokol,
supra note 27, at 1074-80.
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A. Section 5 of the FTC Act

Section 5 of the FTC Act authorizes the FTC to prohibit any
practices that it determines to be “unfair methods of competition in or
affecting commerce and unfair or deceptive acts or practices in or af-
fecting commerce.”* The existence of an agency with such an ex-
traordinarily broad and vague statutory mandate terrifies the business
community.’” That fear is contagious. It has an adverse effect on the
attitudes of all branches of government toward the FTC.3® Fear of
Section 5 goes a long way in explaining the decision of Congress to gut
the FTC’s rulemaking power by conditioning it on the use of extraor-
dinarily inefficient and time-consuming procedures.*® It also explains
the many opinions in which courts have refused to accept FTC theo-
ries that are based on section 5 rather than the Sherman or Clayton
Acts.40

Even the proponents of renewed efforts by the FTC to provide
independent content to section 5 to supplement the agency’s applica-
tions of the Sherman and Clayton Acts implicitly recognize that Sec-
tion 5 is far too broad.*! Each proponent urges the FTC to begin any
attempt to give life to Section 5 by issuing guidelines or policy state-
ments in which it explains and limits the scope and meaning it pro-
poses to give Section 5.2 Not surprisingly, given the breadth and
vagueness of Section 5, each of the proponents of efforts to give it
vitality urges the FTC to use quite different criteria in describing the
scope and meaning the FTC should attribute to the Congress that en-
acted Section 5.4

It is unlikely that any of these efforts to use policy statements to
impose reasonable limits on the FT'C’s Section 5 power would be suc-
cessful in reducing the high level of concern that firms, Congress, and
courts have about the unbridled power Section 5 confers on the FTC.
Even if a firm, a member of Congress, or a judge agreed with a partic-

36 15 US.C. § 45(a)(1).

37 See William E. Kovacic & Marc Winerman, Competition Policy and the Application of
Section 5 of the Federal Trade Commission Act, 76 ANtrTRUST L.J. 929, 943 (2010).

38 See id. at 942-43.

39 JErRRY L. MASHAW ET AL., ADMINISTRATIVE Law: THE AMERICAN PuBLIC Law Sys-
TEM 500 (6th ed. 2009).

40 For a discussion of those opinions, see Kovacic & Winerman, supra note 37, at 941-42.

41 See, e.g., id. at 932.

42 ]d. at 930; Robert H. Lande, Should Section 5 Guidelines Focus on Economic Efficiency
or Consumer Choice?, CP1 AntiTRUST CHRON., May 2014, at 2-3, 7, 10; Joshua D. Wright,
Revisiting Antitrust Institutions: The Case for Guidelines to Recalibrate the Federal Trade Com-
mission’s Section 5 Unfair Methods of Competition Authority, CONCURRENCES, no. 4, 2013, at 1.

43 See supra note 42.
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ular FTC statement of policy that described coherent, sensible limits
on the FTC’s power and trusted the then-current Commissioners to
act in accordance with that policy, the policy statement would not, and
could not, limit the discretion of future Commissioners. The courts
have held that a policy statement cannot limit the prosecutorial discre-
tion of an agency,* and an agency can amend or rescind a policy state-
ment at any time.*> Thus, the FTC would retain discretion to use the
unbridled power described in Section 5 in a wide variety of ways that
are inconsistent with any policy statement it might issue.

B. Concurrent Jurisdiction with DOJ and Courts

The DOJ has concurrent jurisdiction with the FTC with respect to
enforcement of the Sherman and Clayton Acts.* Since the DOJ, un-
like the FTC, has no power to make decisions on the merits in the
process of enforcing the antitrust laws, it necessarily is dependent on
the courts to perform that role.#” Moreover, states and private parties
also have the power to file civil actions to enforce the antitrust laws.*
As aresult, the FTC shares the power to interpret and apply the Sher-
man Act and the Clayton Act with hundreds of federal judges and
potentially with juries.** The existence of that concurrent jurisdiction
has adverse effects on the FTC in three significant ways.

First, concurrent jurisdiction deprives the FTC of the power to
issue legislative rules to which courts will defer. Even if Congress
could be persuaded to take the sensible step of giving the FTC the
same power that virtually all other agencies have to use the proce-
dures described in APA Section 553 to issue legislative rules,” the
FTC’s concurrent jurisdiction with the DOJ and the courts would
render that power meaningless in the context of the Sherman Act and

44 E.g., Cmty. Nutrition Inst. v. Young, 818 F.2d 943, 949 (D.C. Cir. 1987).

45 Policy statements are exempt from rulemaking procedures. 5 U.S.C. § 553(b)(A)
(2012).

46 ANTITRUST Di1v., U.S. DEP'T OF JUSTICE, ANTITRUST Di1visioN MANUAL, CHAPTER VII
3 (5th ed. 2015), http://www.justice.gov/atr/public/divisionmanual/chapter7.pdf; see also 15
US.C. § 4.

47 The FTC will issue an agency report with findings of fact and cease and desist orders
with respect to antitrust disputes, whereas the Antitrust Division of DOJ has no comparable
authority and may only bring actions in court. Compare 15 U.S.C. § 45(b) (FTC authority to
conduct hearings) with 28 C.F.R. §§ 0.40-0.41 (2015) (functions of the Antitrust Division).

48 15 U.S.C. § 15(a).

49 The right to jury trial applies to antitrust actions. Beacon Theaters, Inc. v. Westover,
359 U.S. 500, 504 (1959).

50 See M. Elizabeth Magill, Agency Choice of Policymaking Form, 71 U. CH1. L. REv.
1383, 1385 (2004) (noting that while many agencies have shifted towards making policy by
rulemaking, the FTC primarily uses policymaking by adjudication).
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the Clayton Act; for obvious reasons, courts cannot and do not defer
to agency interpretations of statutes announced in legislative rules if
the statutes are implemented jointly with another agency or with the
courts.>!

Second, concurrent jurisdiction deprives the FTC of the ability to
issue credible rules that announce the manner in which the agency
interprets the Sherman Act or the Clayton Act and the ability to issue
credible statements describing the policies the agency intends to apply
in implementing those statutes. The controversy about the FTC’s
power to issue rules exists only in the context of legislative rules.?
The FTC has always had the power to issue interpretative rules and
policy statements.>® Virtually all other agencies issue hundreds of in-
terpretative rules and policy statements to inform regulated firms and
other interested parties of how the agencies interpret the statutes they
implement and of the policies they will pursue in that process.* The
FTC has little incentive to engage in that socially beneficial process,
and any interpretative rules or policy statements it issued would lack
credibility, because the FTC has no ability to describe or to control
the interpretations and policies that the DOJ and the courts will use in
implementing the Sherman and Clayton Acts.

Third, concurrent jurisdiction creates an environment in which
the Supreme Court Justices believe that they must adopt narrow inter-
pretations of the Sherman Act and the Clayton Act.>> The scholarly
literature on antitrust law documents the potential adverse effects of
allowing hundreds of lay judges, and potentially juries, significant dis-
cretion to interpret and apply the language of the broadly worded an-
titrust statutes.> Since it is easy for a lay judge or a jury to err and to
mistake a socially beneficial practice for a practice that adversely af-
fects a market, allowing judges and juries significant discretion in in-
terpreting and applying antitrust statutes can produce considerable
harm by deterring socially beneficial conduct.’” Allowing judges and
juries discretion in that process also has the potential to render anti-
trust law so complicated that it is not predictable or practically ad-

51 PIERCE, supra note 6, at 196, 198-99.

52 Merrill & Watts, supra note 12, at 470.

53 The FTC first began issuing nonbinding policy statements as early as 1919 through
Trade Practice Conference Rules. Id. at 551.

54 Richard J. Pierce, Jr., Seven Ways to Deossify Agency Rulemaking, 47 ApmiN. L. REv.
59, 82-83 (1995).

55 See Kovacic & Winerman, supra note 37, at 937-39.

56 See id.

57 See id. at 938.
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ministrable.’® This Essay endorses William Kovacic’s belief that the
Supreme Court would be far more open to arguments in support of
more aggressive interpretations of antitrust statutes if it knew that any
statutory interpretations it upheld would be applied by a single agency
that has subject-matter expertise and that is subject to a duty to ex-
plain its decisions in some detail to satisfy reviewing courts.>

C. Excessive Use of Oral Evidentiary Hearings

The FTC Act requires the FTC to conduct a “hearing” before it
makes a final decision on the merits in any antitrust case.®® The FTC
implicitly interprets “hearing” to refer to an oral evidentiary hearing.®!
The vast majority of agencies abandoned that archaic interpretation
years ago, with the blessing, and often the active encouragement, of
courts.®> Today, most agencies rely entirely on paper hearings to adju-
dicate disputes of the type that FT'C adjudicates under the antitrust
statutes.?

Prior to 1973, many lawyers and judges believed that any statute
that required an agency to conduct a “hearing” required it to conduct
an oral evidentiary hearing if a party contested any material fact.**
The Supreme Court corrected that widespread misunderstanding in
United States v. Florida East Coast Railway Co.%5 Congress had au-
thorized the Interstate Commerce Commission (“ICC”) to issue a rule
that would encourage railroads to send their hopper cars to the grain
harvesting region during the harvest season to reduce the recurrent
problem of a shortage of hopper cars during the harvesting season.
The statute required the agency to consider several contested facts in
making its decision and to make its decision “after hearing.”®” The

58 See id. at 938-39.

59 See id. at 944-50.

60 15 U.S.C. § 45(b).

61 See A Brief Overview of the Federal Trade Commission’s Investigative and Law Enforce-
ment Authority, FED TRADE CoMMm’N, https://www.ftc.gov/about-ftc/what-we-do/enforcement-
authority (last updated July 2008) (describing the FTC’s use of “trial-type proceeding[s]” before
an ALJ to adjudicate complaints and oral argument before the Commission for appeals); see also
PIERCE, supra note 6, at 708-10 (describing shift in federal courts’ interpretation of “hearing”
from requiring oral evidentiary hearing to requiring only paper hearing).

62 See PIERCE, supra note 6, at 703, 709-11.

63 See id. at 703, 705.

64 See id. at 705.

65 United States v. Fla. E. Coast Ry. Co., 410 U.S. 224 (1973).

66 Id. at 230-33.

67 Id. at 225-26 n.1.



2036 THE GEORGE WASHINGTON LAW REVIEW [Vol. 83:2026

agency made its decision based exclusively on written submissions
from the railroads and others who were interested in the proceeding.

In Florida East Coast Railway, the Court recognized that the ap-
pellees were required to incur millions of dollars in costs to comply
with the rule the ICC issued.®® The railroads argued that the ICC had
not conducted the “hearing” required as a prerequisite to the action it
took.”” The Supreme Court rejected that argument.”! It held that
“hearing” is ambiguous, and that the agency had the discretion to in-
terpret the hearing requirements in both the Interstate Commerce Act
and the APA to consist entirely of a paper hearing in the context of
the case.”? The Court noted that the contested issues of fact the
agency was required to consider in its decisionmaking were the types
of issues that lent themselves to resolution through use of a paper
hearing.”> These contested questions of fact included what types of
rail cars were useful for hauling grain, who owned and controlled
those cars, where most of those cars were located during the harvest
season, and what incentives would be effective to induce those who
owned and operated the cars to take the steps required to make them
available in the grain harvesting region during the harvesting season.”
“The Court determined that these contested questions of fact were
less dependent on witness testimony or witness credibility and could
be resolved by a record developed through paper hearing.””s

Circuit courts divided initially in their interpretations of the Su-
preme Court’s holding in Florida East Coast.’> Some interpreted it to
apply to all types of cases, including adjudications, in which agencies
were required to conduct a hearing and to act on the basis of consider-
ation of contested facts similar to those at issue in Florida East
Coast.”” Others interpreted it to apply only to rulemakings.” Those
courts held that a statute requiring an agency to conduct an adjudica-
tive proceeding meant an oral evidentiary hearing.”

68 See id. at 231-34.

69 See id. at 249, 256 (Douglas, J., dissenting).
70 Id. at 236-38 (majority opinion).

71 Id. at 241.

72 See id. at 239-41.

73 See id. at 245-46.

74 Id. at 252-53 n.6 (Douglas, J., dissenting).
75 Id. at 239-41.

76 PIERCE, supra note 6, at 706-09.

77 See id. at 708-09.

78 Id. at 706-07.

79 See id. at 706-08.
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In 1984, the courts that interpreted Florida East Coast to apply
only to rulemakings began to overrule their prior decisions and to ap-
ply Florida East Coast to adjudications as well as to rulemakings.®°
That change in direction was based in part on judicial applications of
the Supreme Court’s 1984 holding in Chevron v. Natural Resources
Defense Council?! that a court must uphold any reasonable agency in-
terpretation of ambiguous language in an agency-administered stat-
ute.®? Since the Court held that “hearing” was ambiguous in Florida
East Coast and that it was reasonable for an agency to rely exclusively
on a paper hearing to resolve contested issues of fact similar to those
found in Florida East Coast, courts concluded that the combination of
Chevron and Florida East Coast required them to uphold agency in-
terpretations of “hearing” to require only a paper hearing in any type
of case, including an adjudication, as long as the contested facts were
similar to those at issue in Florida East Coast.33 Since 1984, no circuit
court has held that an agency is required to conduct an oral eviden-
tiary hearing when it is required to conduct a “hearing” to resolve
contested issues of fact of that type.3

Under Chevron, a court is required to uphold an agency interpre-
tation of “hearing” to refer to a paper hearing only if the court con-
cludes that the agency interpretation of hearing is “reasonable.”s
Since 1984, all courts have reached that conclusion as long as the con-
tested issues of fact are similar to those the ICC addressed in Florida
East Coast.®¢ Courts begin by recognizing that oral evidentiary hear-
ings are time-consuming and resource-intensive.®’” They then divide
contested issues of facts into two broad categories. They hold that it is
reasonable for an agency to interpret “hearing” to require only a pa-
per hearing when the agency addresses contested issues of scientific or
economic fact that can be resolved at least as well in a paper hearing
as in an oral evidentiary hearing.®® By contrast, they hold that it is not
reasonable for an agency to interpret “hearing” to require only a pa-
per hearing when the agency addresses contested issues such as

80 See PIERCE, supra note 6, at 709.

81 Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc. (Chevron), 467 U.S. 837 (1984).

82 Jd. at 843-44.

83 See, e.g., Dominion Energy Brayton Point, LLC v. Johnson, 443 F.3d 12, 17-18 (1st Cir.
2006).

84 See PIERCE, supra note 6, at 711 (listing cases).

85 See Chevron, 467 U.S. at 845.

86 [E.g., Dominion, 443 F.3d at 17-18.

87 E.g., Chem. Waste Mgmt., Inc. v. EPA, 873 F.2d 1477, 1485 (D.C. Cir. 1989).

88 E.g., La. Energy & Power Auth. v. FERC, 141 F.3d 364, 371 (D.C. Cir. 1998) (oral
hearing not required to determine whether a firm has market power).
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whether an individual committed a particular, and, if so, when, where,
and why the person acted in that manner. Courts hold that contested
issues of that type cannot be resolved with tolerable accuracy in the
absence of oral testimony subject to cross-examination.®®

Most agencies have adopted interpretations of “hearing” that re-
quire only a paper hearing except in circumstances in which the
agency has to resolve contested issues of fact like who did what, when,
where, and why.** The FTC can adopt a similar interpretation of
“hearing” because that ambiguous term is also used in the FTC Act.”
The vast majority of contested issues of fact that the FTC addresses in
antitrust cases are issues of economic fact that can easily be addressed
in a paper hearing. Only a small subset of antitrust cases require reso-
lution of contested issues of fact that modern courts require agencies
to subject to an oral evidentiary hearing.

Thus, for instance, if the FTC had a case like United States v.
United States Steel Corp.”? before it today, it would be required to con-
duct an oral evidentiary hearing to resolve questions like whether ex-
ecutives of competing steel companies met to discuss price fixing on
particular days.”* It would then have the discretion to conduct a paper
hearing to resolve questions like whether persistent attempts to en-
gage in industry-wide horizontal minimum price fixing violate the
Sherman Act even if they are not completely successful.**

The FTC’s implicit interpretation of “hearing” to require an oral
evidentiary hearing in every case creates major problems. Paper hear-
ings can be conducted much more expeditiously than oral evidentiary
hearings.”> Thus, for instance, if the FTC relied on paper hearings to
resolve the merits of contested merger cases, it could make a final
decision in months rather than years. The FTC should have no prob-
lem making a final decision in a contested merger case expeditiously
through use of a paper hearing. Both the FTC staff and the firms that
propose to merge will have already gone through most of the steps
required to develop and present their respective positions with sup-

89 See, e.g., Union Pac. Fuels, Inc. v. FERC, 129 F.3d 157, 164 (D.C. Cir. 1997) (oral hear-
ing required only for issues like “motive, intent, or credibility”).

90 See PIERCE, supra note 6, at 704-15.

91 See 15 U.S.C. § 45(b) (2012).

92 United States v. U.S. Steel Corp., 251 U.S. 417 (1920).

93 Id. at 440.

94 See PIERCE, supra note 6, at 715 (explaining that an oral evidentiary hearing is required
only for disputed material facts, not issues of law or policy).

95 See Gary J. Edles, An APA-Default Presumption for Administrative Hearings: Some
Thoughts on “Ossifying” the Adjudication Process, 55 ApMmiN. L. Rev. 787, 815 (2003).
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porting data and analysis as a result of their participation in the
merger clearance process initiated by the firms’ Hart-Scott-Rodino
filing.%¢

That change in procedure would create a legal environment in
which decisions to issue temporary injunctions are not a de facto de-
termination of the outcome of all such cases. Parties to a proposed
merger could get a final decision from the FT'C on the merits in a
timely manner that would permit them to complete the merger if they
prevailed on the merits. Encouraging paper hearings also would have
the effect of eliminating ALJs from that decisionmaking process.”
Most people who are involved in the FTC’s antitrust decisionmaking
process do not give ALJs high marks for their contributions to the
process.” That should not be surprising. Lay ALJs suffer from the
same lack of subject-matter expertise that causes federal district
judges to be poor candidates to decide antitrust cases.”

III. ProproseD StEPs TO REDUCE THE CONFLICTS BETWEEN THE
FTC AND ADMINISTRATIVE Law

My proposed steps to reduce the conflicts between the FTC’s per-
formance of its antitrust mission and general principles of administra-
tive law follow logically from my description of the conflicts between
the FTC and standard administrative law practices and the sources of
those conflicts. I would: (1) repeal Section 5 of the FTC Act,'®
(2) give the FTC the power to use the APA Section 553 procedure!®!
to issue legislative rules to implement the antitrust laws, (3) take away
the power of the DOJ, states, and private parties to bring civil anti-
trust actions, leaving the DOJ with the power to bring criminal ac-
tions, and leaving states and private parties with the power to bring

96 The Hart-Scott-Rodino Act requires certain firms that propose to merge to make a
filing with the DOJ or the FTC in which they state their intent and explain why they believe that
the proposed merger would not violate antitrust law. The agency can then conduct a paper
hearing of sorts by requiring the firms to provide additional data and analysis if the agency is
concerned that the merger might have adverse effects on the performance of a market. If, at the
end of that process, the agency believes that the merger would violate Section 7 of the Clayton
Act and the firms decide to attempt to implement the merger, the agency can seek a temporary
injunction against the merger. This decisionmaking process is described in all antitrust
casebooks. See, e.g., THoMAS D. MORGAN, CASES AND MATERIALS ON MODERN ANTITRUST
Law anD Its OriGins 794-818 (5th ed. 2014).

97 ALlJs preside at oral evidentiary hearings. See Boyer, supra note 10, at 41.

98 FE.g., Sokol, supra note 27, at 1067-68.

99 See id. For a general discussion of this problem, see Diane P. Wood, Speech, Generalist
Judges in a Specialized World, 50 SM.U. L. Rev. 1755, 1766 (1997).

100 15 U.S.C. § 45 (2012).
101 See PIERCE, supra note 6, at 557-61.
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actions for treble damages once the FTC has decided that one or more
firms violated antitrust law,'%2 (4) repeal or amend the provision of the
FTC Act that makes it easy for the FTC to obtain a temporary injunc-
tion against a proposed merger,'*> and (5) replace oral evidentiary
hearings with paper hearings in the vast majority of FTC
adjudications.'4

A. Repeal Section 5

A century of experience with Section 5 has produced no tangible
benefits and lots of costs.'®> Repeal of Section 5 would reduce signifi-
cantly the widespread fear of a potentially out-of-control FTC that is
felt by many people in firms, in Congress, and in the judiciary.'? That
widespread fear is a major impediment to the kinds of efforts pro-
posed by this Essay that would make it easier for the FTC to perform
its mission efficiently and effectively. Moreover, most, if not all, of
the goals of those who want to breathe life into Section 5 can be pur-
sued more effectively through implementation of the other proposals
found in this Essay.

B. Give FTC the Power to Issue Legislative Rules

The FTC is extremely rare among administrative agencies. The
vast majority of agencies have the power to use the notice and com-
ment procedure described in APA Section 553 to issue legislative rules
pursuant to each of the statutes implemented by the agency.'”” In the
antitrust context, the FTC lacks that power.!% It has no power to is-
sue rules to implement the Sherman or Clayton Acts,'® and its power
to issue rules to implement Section 5 of the FTC Act is so laden with
burdensome, inefficient mandatory procedures that it is useless.''?

The FTC could use rulemaking to issue legislative rules that per-
form important functions, like creating and describing the presump-

102 See 15 U.S.C. § 15 (any person may sue for treble damages under antitrust laws); 15
U.S.C. § 26 (same for injunctive relief); see also Hawaii v. Standard Oil Co. of Cal., 405 U.S. 251,
261 (1972) (confirming concurrent right to sue of government, states, and private parties).

103 15 U.S.C. § 53(b); see, e.g., FTC v. CCC Holdings Inc., 605 F. Supp. 2d 26, 30 (D.D.C.
2009) (granting temporary injunction against merger).

104 See supra notes 95-99.

105 See generally Kovacic & Winerman, supra note 37, at 933-34.

106 See supra notes 37-39 and accompanying text.

107 See PIERCE, supra note 6, at 557-61.

108 See FED. TRADE CoMM’N, OPERATING MANUAL § 7.2, https://www.ftc.gov/sites/default/
files/attachments/ftc-administrative-staff-manuals/chO7rulemaking.pdf.

109 Id.

110 See id. § 7.3.2.
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tions it will apply and the decisional frameworks and criteria it will use
in various types of cases.''! Courts would be more likely to acquiesce
in more aggressive interpretations and implementations of the Sher-
man and Clayton Acts when they are supported by the kind of de-
tailed analysis courts require from an agency when it issues a
legislative rule. Legislative rules that describe frameworks and crite-
ria for application of the Sherman and Clayton Acts also would help
to reassure business executives, legislators, and judges who fear that
the FTC might abuse its power. Unlike policy statements, legislative
rules bind agencies and cannot be rescinded or amended without go-
ing through the APA Section 553 notice and comment procedure.''?

It would not be easy to persuade Congress to confer rulemaking
power on the FTC in the antitrust context, but such an effort would
have a chance of success if it is part of a package of statutory amend-
ments that includes other changes like the repeal of Section 5 of the
FTC Act. A congressional decision to repeal Section 5 and to confer
on FTC power to issue legislative rules to implement the Sherman and
Clayton Acts would simultaneously increase the FT'C’s ability to per-
suade courts to uphold more aggressive interpretations of those stat-
utes and reassure business executives, legislators, and judges that they
need not fear that the FTC would engage in unduly intrusive regula-
tion. That reassurance would come in part from the repeal of Section
5 and in part from the high likelihood that the FTC would impose
reasonable limits on its discretion to interpret and apply the Sherman
and Clayton Acts by issuing legislative rules.

C. Give FTC Exclusive Power to Bring Civil Actions

Conferring rulemaking power on the FTC in the antitrust context
would be an exercise in futility without also eliminating the concur-
rent powers of the DOJ and the courts to interpret and to implement
antitrust statutes. Rules issued by the FTC would have no legal force
and effect and no credibility if other agencies or the courts had con-
current power to interpret and to implement the Sherman and Clay-
ton Acts.!® To make FTC rulemaking viable and effective, the
antitrust statutes have to be amended to give the FTC exclusive power
to adjudicate all civil antitrust actions. The DOJ would continue to
have exclusive power to bring criminal actions, while states and pri-

111 “[T]he FTC offers a superior platform for elaborating competition policy.” Kovacic &
Winerman, supra note 37, at 939.

112 See generally PIERCE, supra note 6, at 406.

113 See supra note 51 and accompanying text.
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vate citizens would have the power to bring actions to recover treble
damages from defendants in cases in which the FTC has previously
determined that the defendants violated either statute.''4

Statutory changes that confer on the FTC exclusive power to im-
plement antitrust law would have many benefits in addition to render-
ing a grant of rulemaking power viable. The FTC would then be able
to act like most other agencies by issuing numerous interpretive rules
and policy statements. This would provide lawyers, companies, and
the general public with a much better understanding of antitrust law
than they could possibly obtain through the extraordinarily difficult
process of drawing inferences about the general contours of modern
antitrust law based on the sprawling body of often inconsistent opin-
ions the Supreme Court has issued over the past 125 years. Once the
Supreme Court recognized that it no longer needed to limit the discre-
tion of hundreds of lay judges and juries, it would be far more likely to
uphold the somewhat more aggressive interpretations of the Sherman
and Clayton Acts that the FTC would be likely to adopt through some
combination of legislative rules, interpretive rules, and policy
statements.

D. Amend Section 13(b) of the FTC Act

Section 13(b) of the FTC Act provides the standard applicable in
FTC actions to obtain temporary injunctions that prohibit the parties
to a proposed merger from completing the merger until after FTC has
issued a final decision with respect to its merits.!'> As it has been in-
terpreted in a series of recent court opinions, Section 13(b) provides a
standard applicable to FTC actions that is much easier to meet than
the standard that applies to all other requests for temporary injunc-
tions, including DOJ requests to obtain temporary injunctions with
respect to the mergers that it reviews.!'¢ That difference is unfair and
unsupportable. Far worse, when the easy-to-meet standard applicable
to FTC requests for temporary injunctions is combined with the “no-
toriously slow” FTC process of making a final decision on the merits
of a proposed merger and the time-sensitive nature of merger agree-
ments, the effect is to deprive the parties to a proposed merger of any

114 See supra note 102 and accompanying text.
115 15 U.S.C. § 53(b).
116 E.g., FTC v. Whole Foods Mkt., Inc., 548 F.3d 1028, 1035-36 (D.C. Cir. 2008) (describ-

ing section 13(b) standard); see also Chubb, supra note 27, at 533, 538-40 (describing differences
between standards applicable to the FTC and the DOJ).
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real opportunity to obtain a final decision on the merits of the pro-
posed merger.'"”

The effects of Section 13(b) are unacceptable on many grounds.
They can be avoided by amending the FTC Act to eliminate the spe-
cial easy-to-meet standard applicable to FTC requests for temporary
injunctions. That would leave the FTC with the power to request such
an injunction through application of the same standard that now ap-
plies to DOJ requests for temporary injunctions. That change in law
would also increase the FTC’s incentive to make prompt final deci-
sions on the merits of proposed mergers. The next change this Essay
proposes would make that possible.

E.  Replace Oral Hearings with Paper Hearings

Delay in deciding the merits of contested mergers has created the
unacceptable situation in which no firm that proposes a merger that
the FTC opposes can realistically expect to be able to obtain a final
decision on the merits of its proposal.'®® The typical time-sensitive
proposed merger collapses before the FTC can even make a decision
on the merits.!'® More broadly, antitrust law has long been plagued by
undue delay in resolving disputes. A torpid antitrust dispute resolu-
tion process is not a good fit with a dynamic economy. By the time a
dispute is ripe for final decision, the relevant facts on the ground often
have changed in ways that could have a major influence on the out-
come of the dispute.

The antitrust decisionmaking process would have the potential to
be far more efficient and expeditious if Congress were to make the
kinds of changes in institutional structure that this Essay urges—re-
placement of lay judges and juries with FTC expert decisionmaking,
subject to deferential circuit court review, in all civil cases. We can
realize the full advantages of those changes only if the FTC follows
the lead of most other federal agencies and replaces oral evidentiary
hearings before ALJs with paper hearings decided directly by the
Commissioners, without the delay and distraction created by a hearing
presided over by a lay ALJ and the ALJ’s issuance of an initial deci-
sion.’?0 That change in procedure would substantially reduce the du-
ration of antitrust cases. The FTC probably could accomplish that
change in decisionmaking procedure even without any congressional

117 See Jones & DeFilippo, supra note 27, at 4-5.
118 See supra notes 30-33 and accompanying text.
119 See Jones & DeFilippo, supra note 27, at 4-5.
120 See Sokol, supra note 27, at 1067-68.
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action.'?! Since many of the other changes this Essay proposes require
congressional action, however, it would be better if Congress made
explicit the FTC’s discretion to rely on paper hearings to resolve most
antitrust disputes.

CONCLUSION

The FTC has served the nation well during its first century. I am
convinced that it can perform its antitrust mission even better over the
next century if Congress makes the changes in its statutory power that
this Essay proposes. It would be difficult to persuade Congress to
make those changes, but a carefully designed and implemented lobby-
ing campaign would have a reasonable prospect of success.

It should be easy to persuade legislators and constituencies that
want to strengthen the FTC’s role in antitrust enforcement that the
combination of changes this Essay proposes would have the effects
they desire. Loss of the special easy-to-meet standard to obtain a tem-
porary injunction and loss of Section 5 power would be a small price
to pay to get exclusive jurisdiction over all civil cases, discretion to use
APA Section 533 procedures to issue legislative rules, discretion to
issue credible interpretive rules and policy statements to supplement
the legislative rules, and discretion to substitute paper hearings for
oral evidentiary hearings to resolve the vast majority of adjudicative
disputes.'?

The bigger challenge would be to persuade the many legislators
and constituencies that fear that the FT'C might abuse its power that
the changes this Essay proposes would also have effects they desire;
however, it should be possible to make that case with emphasis on
three ways in which the combination of changes this Essay proposes
would further their interests. First, the changes would eliminate the
risk that a future FTC might abuse its power through interpretation
and application of the broad and vague mandate in Section 5 of the
FTC Act to outlaw “unfair practices.”'?* Second, the change would
eliminate the unfairness inherent in the FTC’s power to use the spe-
cial easy-to-meet standard to obtain a temporary injunction against a
merger and then to use delay in its decisionmaking process on the
merits to deprive proponents of a merger of the opportunity to con-
vince the FTC or a reviewing court to acquiesce in the proposed

121 See supra Part II1.C (explaining that Chevron deference should provide sufficient power
for the FTC to change its procedures without specific congressional authorization).

122 See supra Part IIL.

123 See supra Parts ILA, I1ILA.
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merger.'>* Third, the combination of changes I propose would create
conditions in which the FTC could significantly improve the clarity,
coherence, consistency, and predictability of antirust law.!?

This third advantage of the changes this Essay proposes is easiest
to understand and to appreciate by contrasting the relative ease with
which lawyers and their clients could obtain an understanding of anti-
trust law in the legal regime this Essay proposes with the appalling
lack of clarity and predictability that afflicts antitrust law in the pre-
sent legal regime. Every year I do my best to teach law students mod-
ern antitrust law with reference to the dominant source of that law
today—the opinions the Supreme Court has issued over the past 125
years.'? Those opinions contain hundreds of inconsistent passages.
In most cases, the Court does not overrule or distinguish in a credible
manner the precedents that are inconsistent with each new opinion it
issues. The result is a mass of holdings and reasoning that is extraordi-
narily difficult to interpret and apply.

The best way to illustrate the serious interpretive difficulties that
the present legal regime creates is to describe just four of the scores of
questions that I regularly get from the best of my students, which I am
unable to answer with any degree of confidence. The first question
goes something like this: “The Court seemed to reject application of
the per se rule to horizontal minimum price fixing in Broadcast Music,
Inc. v. Columbia Broadcasting System, Inc.,'* but the Court applied
the per se rule to horizontal maximum price fixing in Arizona v. Mari-
copa County Medical Society.'?® Does that mean that horizontal maxi-
mum price fixing is per se illegal while horizontal minimum price
fixing is subject to the rule of reason?” I am forced to answer with a
lengthy explanation that begins with, “Your interpretation of both
opinions is plausible and defensible, and the Court has not overruled
either opinion. But the resulting legal regime would be so indefen-
sible that it cannot be the current state of the law.” I then have to
explain why the common law decisionmaking process the Court uses
to create and describe the law in the antitrust context often yields con-
flicts and ambiguities, which require lawyers and lower court judges to
make educated guesses about the manner in which the Court will de-

124 See supra Part II1.D.

125 See supra Parts 111.B-C, IIL.E.

126 See Kovacic & Winerman, supra note 37, at 929-38 (discussing the history of Supreme
Court decisions since the enactment of the Sherman Act in 1890 as alternating between expan-
sive and restrictive interpretations of antitrust laws).

127 Broad. Music, Inc. v. Columbia Broad. Sys., Inc., 441 U.S. 1 (1979).

128  Arizona v. Maricopa Cnty. Med. Soc’y, 457 U.S. 332 (1982).
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cide the next case that raises one of the many issues the Court has
addressed in inconsistent ways in its prior opinions.

The second recurring question goes something like this: “Is the
test to determine the legality of a tying arrangement still the test an-
nounced and applied by a plurality of Justices in Jefferson Parish Hos-
pital District No. 2 v. Hyde?”'> My necessarily unsatisfactory answer
to that recurring question is, “The Court has never overruled Jefferson
Parish, so it is still officially the law today. That opinion was written
thirty years ago, however, and it seems unlikely that a majority of Jus-
tices would apply it today. Lower court judges are likely to find clever
ways of distinguishing Jefferson Parish and are likely to announce and
apply quite different tests today, as the en banc D.C. Circuit did in
United States v. Microsoft Corp.*® However, I cannot predict with
confidence what test either the Supreme Court or a lower court would
apply today.”

The third recurring question is, “What is the difference between
an acceptable and an unacceptable application of the quick look test?
Is it just the difference between a 14-page discussion of a pattern of
behavior and an 8-page discussion of that pattern, as the Supreme
Court majority suggested in California Dental Association v. FTC?713!
My unsatisfactory answer is, “I don’t know. The reference to the dif-
ference between an 8-page discussion and a 14-page discussion in Cal-
ifornia Dental is the closest the Court has come to describing the
characteristics of an acceptable application of the quick look test.”

The fourth question I get from my better students is, “Has the
Supreme Court effectively overruled United States v. Topco'** and
United States v. Sealy?”'* My unsatisfactory answer is, “I don’t know.
As you know, the Supreme Court has issued several opinions that
seem to be inconsistent with Topco and Sealy, and a D.C. Circuit
panel that included a highly respected antitrust scholar from Yale con-
cluded that the Court has effectively overruled Topco and Sealy.'>
On the other hand, the Court has cited, quoted, and relied on Topco
as if it were still good law since the D.C. Circuit concluded that the
Court effectively overruled Topco.”'3

129 Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2 (1984).

130 United States v. Microsoft Corp., 253 F.3d 34 (D.C. Cir. 2001) (en banc) (per curiam).
131 Cal. Dental Ass’n v. FTC, 526 U.S. 756 (1999).

132 United States v. Topco Assocs., Inc., 405 U.S. 596 (1972).

133 United States v. Sealy, Inc., 388 U.S. 350 (1967).

134 Rothery Storage & Van Co. v. Atlas Van Lines, Inc., 792 F.2d 210, 226 (D.C. Cir. 1986).
135 See Palmer v. BRG of Ga., Inc., 498 U.S. 46, 49 (1990).
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The fourth recurring question and answer illustrates the lack of
clarity, consistency, and predictability of antitrust law particularly
well. If the most experienced antitrust professors at the top law
schools in the country cannot answer accurately and confidently the
most basic questions that arise routinely in antitrust law, it is hard to
imagine how lawyers can provide accurate advice to clients or how
lower court judges can determine the law that they must apply in
resolving antitrust disputes.

The merger context provides a hint of the many advantages that
the legal regime this Essay proposes would offer. When I try to teach
merger law by referring to the twenty or so merger opinions the Su-
preme Court has issued, my students become extremely frustrated in
their efforts to tease sensible, coherent principles from that mass of
inconsistent and ambiguous verbiage. Light bulbs go on for my stu-
dents, however, when I introduce them to the DOJ and FTC Merger
Guidelines."** Those guidelines provide an excellent roadmap of mod-
ern merger law. They describe in detail the analytical steps that the
DOJ or FTC will take in the process of considering whether to acqui-
esce in a proposed merger. They are extraordinarily valuable to law-
yers who are asked to advise clients with respect to the legality of a
proposed merger and to the lower court judges who must resolve the
disputes that arise between the two agencies and proponents of a
merger. The guidelines have the effect of rendering merger law far
more clear, predictable, sensible, and consistent than it would be if
lawyers and courts had access only to the opinions the Supreme Court
has issued in merger cases.

The FTC and DOJ deserve a great deal of credit for the ex-
traordinary efforts they have made to issue the merger guidelines and
to amend them periodically to reflect changes in the ways in which
they predict the likely effects of mergers. Both firms and lower courts
could obtain similar major benefits from the issuance of similar guide-
lines applicable to all other areas of antitrust law. That is not possible
in today’s legal environment for two reasons. First, it is unrealistic to
expect the FTC and DOJ to be able to draft, agree upon, and revise in
a timely manner joint guidelines applicable to every aspect of antitrust
law. Second, such guidelines would be of limited value because of the
absence of FTC rulemaking power and the major role that lay judges
and juries now play in resolving antitrust disputes outside the merger
context. Implementation of the changes in institutional roles that this

136 DepP’T OF JUsTICE & FED. TRADE CoMM’N, HORIZONTAL MERGER GUIDELINES (2010),
https://www.ftc.gov/sites/default/files/attachments/merger-review/100819hmg.pdf.
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Essay proposes would eliminate those problems and create a legal en-
vironment in which the FTC could improve significantly the clarity,
consistency, and predictability of antitrust law.



